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THE PROBLEM OF WORKMEN’S COMPEN- 
SATION IN AIR TRANSPORTATION* 


Roy E. Roos + 


I. INTRODUCTION. 


Historical Background: 


The reasons for the enactment of Workmen’s Compensation 
laws are clear: Under the old common law the rights and reme- 
dies of the injured workman and the liabilities of the employer 
were uncertain and in many ways inequitable; to eliminate the 
uncertainties and expense, both in time and money, and to transfer 
the burden of caring for injured workmen and the dependents of 
those who lost their lives in the service of the master, from the 
shoulders of the employer to the industry and indirectly to the 
public at large, the Workmen’s Compensation laws were enacted. 

This was a new theory and had to be tested. It was tested in 
the courts and numerous decisions have upheld the theory in de- 
claring the constitutionality of the acts. The theory has also been 
tested in industry, but inasmuch as the courts have spoken, it is 
unnecessary for the employers or employees of the country to say 
whether or not the acts have proven satisfactory. Most of the un- 
certainties of the common law system of recovering damages for 





*The present study was undertaken in conjunction with the Am Law 
INSTITUTE, and the writer wishes to acknowledge the very valuable assistance 
of Professor R. H. Wettach of the University of North Carolina School of Law 
who, as visiting professor at the Summer Session of Northwestern University 
in 1933, aided the author in the organization and pty ogg of this article 
and who has since carefully read and commented upon the manuscript. The 
writer also wishes to express his appreciation to the various airline officials 
for their help and responses to the questionnaire sent out by the Air Law 
INSTITUTE in an effort to gather complete information relative to current airline 

ractices, to Mr. E. Stainton and Mr. V. C. Schorlenner, of American Airiines, 
r. Everitt C Thomas of United Air Lines, and Mr. James Cozzie of Childs 
and Wood, Insurance Brokers, for their valuable suggestions. 

+Of the Chicago Bar, and Member, Aeronautical Committee, Illinois State 
Bar Association. 

[1] 
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accidental industrial injuries have disappeared during the quarter 
of a century or so that the Workmen’s Compensation acts have 
been in existence in this country or have become relatively unim- 
portant. The uncertainties which now exist emanate from the acts 
themselves, and even these are fewer than they were during the 
early years of the acts. Workmen’s Compensation then, at least 
so far as the ordinary type of manufacturing and sales industries 
are concerned, is fairly well established, and comprehensive enough 
to take care of accidental injuries occurring to the workmen in 
those industries. 


Applicability to Air Transportation: 


There is no federal act for compensation or damages to em- 
ployees engaged in aviation. The federal government could, if it 
wished, provide for these as it has for interstate railroad transpor- 
tation. However, since there is no federal act, the state com- 
pensation acts must be relied upon. Will they be found inadequate 
to take care of the hazards of aviation? Will the acts apply at all? 
Some of them may not, or may apply only partly. For example, 
Delaware’s act expressly excludes injuries occurring outside of the 
state. The pertinent section provides: “This Act . . . shall 
apply to all accidents, occurring within this State, irrespective of 
the place where the contract of hiring was made, renewed or ex- 
tended, and shall not apply to any accident occurring outside of 
this State.”? Delaware is the only state which expressly says “no 
to extraterritorial application. Oklahoma makes no mention as to 
the applicability of its act to injuries occurring beyond its borders, 
but decisions of the state deny such applicability.» An employee 
hired in either one of these states, who received an injury in the 
course of his employment beyond the borders of the state, could 
not recover compensation in the state. He would be compelled 
either to file his application for compersation with the proper 
compensation bureau of the state wherein he was injured—and it 
is not at all clear that the foreign state would entertain such a 
claim,—or to file an action at law, and take a chance on proving 
negligence of his employer. The employer, on the other hand, if 
it were proven that the injury was the result of his negligence, 
might be confronted with an exorbitant judgment. 





a we, W. H., “Application of Federal Compensation Acts to Avia- 
tion.” 4 Air Law Revi ew 38 (193 
y Rev. Code of Delaware, Ch. ‘90, ‘-"" 5, §3193a. 
Ereches Pipe Line Const. Co. V. _ Comm., 151 Okla. 272, ms A 
et «19 31); Warren City Tank etc. Co. Millham; 132 Okla. 244, 270 P. 
1928) ; Continental Oil Co. v. Pitts, 158 Oka. 200, 13 P. (2d) 180 (1992). 
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In some states, a person receiving an average annual salary of 
over a certain amount is not considered an “employee,” and hence 
not amenable to the limitations nor entitled to the benefits of the 
Workmen’s Compensation Act. In Missouri, a person earning an 
average annual income in excess of $3600 is not an employee 
under the act. This would eliminate from the benefits of the act 
a pilot earning more than that sum and, in case of injury or death, 
such pilot or his dependents might be forced to resort to the cum- 
bersome and uncertain method of filing a suit at law for damages. 
The employer of such a pilot, on the other hand, might have the 
misfortune of having an unduly heavy judgment entered against 
him. An example of what might happen in this situation did . 
happen a short time ago. A pilot for one of the large airlines 
of the country received an injury to his spine as a result of an 
accident which occurred in Missouri. At first it was believed that 
the injury was serious. The pilot, on advice of his lawyer, re- 
frained from filing a claim for compensation, because to have done 
so might have placed him in the category of an employee, making 
him subject to the schedule of compensation as provided in the 
act. He likewise refrained from filing a suit at law for damages, 
because to have done so would have put him in a position where, 
in order to recover, he would have had to prove negligence on the 
part of his employer. Instead, he waited until it was definitely 
determined that there would be no permanent disability, and then 
settled with the company for compensation as an employee, on the 
basis of the schedule of compensation of the act. If it had been 
determined that a permanent disability would result from the 
injury, he would have filed a suit at law, with the hope of obtaining 
a much larger judgment in amount than the schedule of compensa- 
tion of the act allowed. As a matter of fact, if the pilot had filed 
an application for compensation, it is doubtful that the Commis- 
sion of the state would have entertained it. In Vermont one 
whose earnings exceed $2000 per year is not considered an em- 
ployee under the act unless both the employer and employee agree 
in writing that the act shall apply. In Rhode Island, the wage limit 





4. The section provides: “The word ‘employee’ as used in this chapter 
shall be construed .. . but shall not include persons whose average annual 
earnings exceed three thousand six hundred dollars...” Missouri Stat. 
Ann., Vol. 12, Ch. 28, §3305(a). 

5. A letter —% the secretary of the Missouri Workmen’s Compensation 
Commission, Feb. 1934, states: “Replying to your letter of February 15th, 
we wish to by ‘hat any person who earns in excess of $3600.00 per year 
is not considered an employee within the meaning of the Compensation Law 
of this state and under such conditions we are without =e and have 
therefore had no occasion to make any rulings on the point. 


6. Laws of Vermont, 1929, page 136, §5768. 
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of an “employee” under the act is $3000.27 However, the courts 
of that state have decided that to place one outside the meaning of 
“employee” under the act, there should be a contract of employ- 
ment which contemplated, or better, provided for an actual yearly 
remuneration in excess of $3000 and not merely a provision for 
remuneration “in excess of the rate of” $3000 per year, and, 
further, perhaps, that the contract of employment should be for a 
year’s duration at least.® 

The applicability of Workmen’s Compensation laws to ac- 
cidents in interstate commerce is another matter which might cause 
concern to airlines and their employees engaged in that type of 
work, Although there is at present a large volume of intrastate 
“ commerce being carried on by the airlines, the greater percent- 
age of all scheduled air transport flying is done in interstate com- 
merce. The Workmen’s Compensation Act of Colorado, for ex- 
ample, expressly excludes from the applicability of the act common 
carriers engaged in interstate commerce.® The acts of Alabama’® 
and Tennessee™ exclude from the acts common carriers doing an 
interstate business while engaged in interstate commerce. It is 
doubtful that the Colorado act would apply to an interstate airline 
at all, while in Alabama and Tennessee an employee of an inter- 
state airline, if injured, would be put to the same problematical 
test, whether before the Workmen’s Compensation Commission 
of the state or in a law court, as to whether or not he was 
engaged in an interstate or intrastate act at the time of the 
accident, as so many railroad employees who have been injured 
in their work have had to prove or disprove in the courts of 
the country. One of the most serious objections to the Federal 
Employer’s Liability Act has been just that: the difficulty and 
even impossibility of proving, on the part of the employee in 
a court of law, or on the part of the employer before the 
Workmen’s Compensation commission, and, conversely, the 
difficulty or impossibility of disproving, on the part of the employer 
in a court of law, or on the part of the employee before the com- 





7. KR. I. Genl. Laws, 1923, Ch. 92, Art. VIII, §1 (1290b). 

8. O’Bannon v. Walker, 46 R. I. 509 (1925); Livingston, etc. v. Toop, 
48 R. I. 868 (1927). 

9. Compiled Laws of Colorado, 1921, Ch. 80, §4384, which reads: “The 
provisions of this Act shall not apply to common carriers engaged in interstate 
commerce nor to their employes.” 

10. Alabama Code, 1928, Ann., Ch. 287, §7548, which reads: “Articles 1 
and 2 of this chapter shall not be construed or held to apply to any common 
carrier doing an interstate business while engaged in interstate commerce, 


11. Code of Tennessee, 1932, Williams, Shannon & Harsh, Ch. 43, §6856, 
which provides: “This Chapter shall not apply to: (a) Any common carrier 
doing an interstate business while engaged in interstate commerce, .. .” 
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pensation commission, that the employee was engaged in interstate 
commerce at the time of the accident.’ 

Iowa’s Workmen’s Compensation Act provides that employers 
engaged in interstate commerce and their employees working only 
within the state are under the act.1* Does this mean that a pilot 
employed by an airline in Des Moines and engaged in an interstate 
flight, may not recover on a claim for compensation in case of 
injury? Evidently his only remedy would be at law. 

These and other Workmen’s Compensation problems are con- 
fronting the airlines today. The payrolls of airlines aggregate 
many millions of dollars a year, and list thousands of employees, 
some of whom are hired in one state to work exclusively or mainly 
in other states. There is quite a bit of shifting of employees from 
one state into another. The residences of the employees are often 
in states where neither the contracts of employment were made nor 
the work carried on. With Workmen’s Compensation laws in 
force in forty-four states, no two of which are the same, it can 
readily be seen that there are problems. 

An article such as this can not possibly hope to solve these 
problems, if solution is what is needed. In the absence of federal 
legislation on the subject, or in the absence of uniformity among 
the states’ acts, which, at the present time is only a dream, the 


problems will, for the most part, wait for solution until they act- 
ually arise in litigated cases. The purpose of this article is to place 
before those interested in the subject the results of a study of the 
Workmen’s Compensation acts of all of the United States and 
surrounding territories, as the same are or might be viewed by 
air transport services, and to form some conclusion as to what 
should be done. 


II. WorkKMEN’s COMPENSATION LEGISLATION. 
Number of Acts, and Exceptions: 


Forty-four states and two nearby territories, Alaska and Porto 
Rico, have Workmen’s Compensation laws. The exceptions are: 
Arkansas, Florida, Mississippi, South Carolina and the Canal Zone. 

Arkansas has an employer’s liability act which applies to every 





12. See Albertsworth and Cilella, ‘‘A Proposed ‘New Deal’ for Interstate 
Railway Industrial Harms,” 28 Ill. Law Rev. 587 (1934). 

13. Code of Iowa, 1931, Chaps. 70, 71, 72, §1417: “So far as permitted, 
or not forbidden, by any act of Congress, employers engaged in interstate or 
foreign commerce and their employees working only in this state shall be 
bound by the provisions of this chapter in like manner and with the same 
force and effect in every respect as by this chapter provided for other 
employers and employees.” 
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corporation in the state except while engaged in interstate com- 
merce, Contributory negligence is no bar to a recovery of damages, 
but damages may be proportional to the negligence of the employer 
and of the employee. If the violation of a safety statute by the 
corporation contributed to the injury, neither contributory negli- 
gence of the employee nor the doctrine that the employee assumed 
the risks of the employment is a defense.** 

Florida has an act making employers engaged in railroading, 
operating street railways, generating and selling electricity, tele- 
graph and telephone business, express business, blasting and dyna- 
miting, operating automobiles for public use, waterway carriage, 
boating by steam, gas or electricity, liable for injuries to and death 
of their employees caused by the negligence of the employer, 
unless it is made to appear that the employer had exercised all 
ordinary and reasonable care and diligence—the presumption being 
against the employer. The negligence of the employee is a defense. 
If both the employer and employee are at fault, damages are 
assessed in proportion to the fault of each. The fellow servant 
rule applies if the employer is not at fault and if the fellow 
servants were jointly engaged in the act from which the accident 
occurred. The doctrine of assumption of risk is not a defense.’ 
Whether airlines would be included under the operation of this 
act is doubtful, unless they could be classified under “express 
business.” 

Mississippi has neither a Workmen’s Compensation act nor an 
I‘mployers’ Liability act, but the Code provides that in all actions 
for personal injury to or death of an employee, contributory 
negligence shall not be a bar, but damages shall be diminished by 
the jury in proportion to the amount of negligence attributable to 
the person injured ;’* also that the doctrine of assumption of risk 
shall not be a bar where the injury is due in whole or in part to 
the negligence of the master.'” 

South Carolina has an Employers’ Liability act covering rail- 
roads and their employees only."€ 

In the Canal Zone the doctrine of respondeat superior is cov- 
ered by common law rules, but the defenses of contributory negli- 
gence, fellow servant rule and assumption of risk are not estab- 





14. Crawford & Moses, 1921 Digest of the Stat. of Ark., Chap. 117, seed 
$7144 et seq; Ward Furn. Co. v. Weigand, 173 Ark. 762, 293 S. W. 
(1927). Italics ours. 

15. Comp. Gen. Laws of Florida, 1233, 4th Div., Title VI. 

16. re Code, 1930, Ann., §511 
17. Ibid, $513. 
18. Code of Laws of South Carolina, 1932, Vol. III, §8366 et seq. 
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lished. Proportionate damages are assessed. There are no laws 
for the protection of workmen except those applicable to govern- 
ment work, railroads, and employees engaged in shipping pursuits 
(by water).'® 


Compulsory Acts— 


Thirteen states, the District of Columbia, and Porto Rico, 
have compulsory acts.2° Idaho’s act is compulsory, but does not 
apply to “employment of airmen or individuals, including the person 
in command and any pilot, mechanic or member of the crew, en- 
gaged in the navigation of aircraft while under way . . . unless 
prior to the accident for which the claim is made, the employer 
had elected in writing filed with the board, that the provisions of 
the act shall apply.”?2, In other words, the Idaho act makes it 
possible for the airline to exclude pilots and other members of 
the crew from the operation of the act, while in flight. 

California,?? Idaho,?* District of Columbia,?4 and Porto Rico*® 
have acts which are compulsory, both as to employers and em- 
ployees in all employments regardless of the nature or type of 
work carried on or the number of workers employed.*® 


Arizona’s act is compulsory on employers of three or more 
workmen. The employees of such employers may elect not to 
become subject to the act, in which case the common law rules of 
liability apply.?”. The acts of Illinois,?® Maryland,?® Washington,*° 
and Wyoming" are compulsory on hazardous employments, without 
regard to the number of employees engaged by the employer. 
North Dakota’s act is compulsory as to hazardous employments, 
the term “hazardous” being defined by the act as meaning “any 





19. ¢ U. S. Code 688. 

20. “compulsory acts” is meant those acts which are not elective 
as to saidiee employers—those acts under which the employer finds himself, 
automatically or Ayithout election, either express or implied. Most states ex- 
clude farmers, casual or temporary employment, and work not in the usual 
course of the employer’s business, from the operation of the acts. Some acts 
exclude the state, counties, cities and other governmental bodies from the 
compulsory provisions of the acts, but make the acts compulsory on Denn 
employments, while others are elective as to private employments and com- 
pulsory on the state, county, city, etc. Herein, such comparative exceptions 
have been disregarded for the reason that they have no bearing on this study. 

21. Idaho Code 1932, Official Ed., Vol. 3, Title 43, Ch. 9-19, §§43-904. 

22. Gen. Laws of California, 1931, Vol. ‘2, Deering (B & W), Act 4749, 


of 
23. Idaho Code, 1932, op. cit. note 20, 43- 901, 43; 1807, 43. 1811. 
24. Code of bg District of Colum bia, { 29, Titl Chap, 2, $11; Code 
of Laws of U. S. A., Sup ppl. VI. 1932, Ch. 18, Title 33, efob4. 932 
32. 


$87, 


Laws of Porto, J co, Act 85 of May 14, 1928, as Laneabad by Act 78 

of May 5, 1931, $§ 2 6, 

26. See note ts 

27. Revised Code of Arizona, 1928, Ch. 24, Art. 5 PR Tay Ph 1430. 

28. Smith-Hurd Rev. Stat. Illinois, 1933, Ch, 48, 45 

29. Ann. Code of Maryland, Bagby, Vol. II; see title, Pn “$83 

30. ee Rev. Stat. Washington, Vol. 8, Title 50, Ch. 7, isiets: 7676, 
as amended 1 

$1 Wyoming Rev. Stat., 1931, Ch. 124, §§124-102, 124-103. 
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employment in which one or more employees are regularly em- 
ployed in the same business or in or about the same establish- 
ment.”*?. Oklahoma’s act is compulsory on hazardous employments 
wherein two or more employees are employed,®* while the act of 
New York is compulsory on all hazardous employments and 
employments wherein four or more are employed.** The acts of 
Ohio,** Utah,** and Wisconsin*’ are compulsory on all employments 
wherein three or more employees are employed. All of the above- 
mentioned acts allow other employers, not under the act, to elect 
to come under the acts, except Oklahoma and Wyoming, District 
of Columbia and Porto Rico. 


Elective Acts— 


The remaining thirty-one states and Alaska have elective acts, 
varying greatly in their elective provisions. For example, the acts 
of Indiana,** Iowa,*® Minnesota,*® Nebraska,*t Pennsylvania,*? and 
South Dakota** apply to all employments,** and acceptance of the 
acts is presumed unless either the employer or employee gives 
notice, as provided in the acts, of his election not to be bound by 
the act. New Jersey’s act is the same, except that both employer 
and employee must accept by agreement, either express or implied. 
If either party rejects the compensation features of the act, such 
act does not apply.*® 

In Maine,*® Michigan,*? and Nevada,*® which acts likewise 
cover all employments,*® the acceptance of the act is not presumed 
as to the employer; his election to be bound by the act must be 
manifested by written acceptance. In Massachusetts, the act ap- 





Suppl. to 1913 One Laws of North Dakota, Ch. Art. 11-A, §§396a2, 


Oklahoma Stat., 19 Vol. Ti, Ch. 72, §413351, isha’. 

Cahill’s Com. Laws of New York, 1930, Ch. 66, §§2, 2, as amended 1932. 

Page’s Ann. Gen. Code, Ohio, Title III, Div. II, Ch. 286, $§1465-60. 

Rev. Stat. of Utah, 1933, Title 42, oi 4-40. 

Wisconsin Stat., 1931, Ch. 102, §102. 

Burns Anno. Indiana Stat., Ch. 72, “Art 10, §94 

Code of Iowa, 1931, Chs. 20, 71 41363, ast, 380. 

Mason's Minnesota Stat., 1927, Vor- 1, Ch. 494271, 4272 4236(d). 

Comp. Stat. Nebraska, 1929, Ch. 48, Art. i wits 106, 48-112, 48-113, 

The employer’s election not to be bound by the act may also be 
accomplished by neglecting to insure his lability eee, the act - which case 
he is deemed to have elected not to come under the ay $48- 146 

42. Purdon’s Pennsylvania Stat., Title 77, aye 

43. Comp. Laws of South Dakota, 1929, ‘Vo Il, tie 6, Ch. 5, Art. 4, 
§$9437, 9438. Failure of an employer to carry insurance required by the act, 
unless he be a self-insurer, —- to an election not to be bound by the act. 
Richardson v. Forges. Coop. = S. D. 357, 187 N. W. 632 (1922); Bower v. 
Nunemaker, 46 S. 607, 195 N. W. 606 (1923). 

44, The stake exceptions. are farmers, casual employment. employment 
not in the usual course of trade or business of the employer, etc., which, for 
the purposes of this study, are disregarded, as ayt oe prec to our study. 

. Comp. Stat. of New wot Sec. II 

46. Rev. Stat. Maine, 1930, Ch. s2, 

47. Comp. Laws Michigan, 1929, Ch. 150,’ ly 5428, 6430. 

48. Nevada Comp. Laws, 1929, Hallyer, Vol. 2, Sec. 2680 et seq., $$1, 3, 7%. 

49. See note 44. 
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plies to all employments, and the employer manifests his election 
to be bound by the act by taking out insurance.*° If the employer 
accepts the act, the employee is presumed to have accepted it unless 
he gives notice to the contrary. In these last four named states, 
the employee can not be under the act unless and until his employer 
has elected to be under the act. A similar Workmen’s Compen- 
sation act, applying to all hazardous employments, is found in 
Montana. Those employments not classified as hazardous may 
elect to come under the act.** 

West Virginia’s act is peculiar in that it appears to be com- 
pulsory. However, the employer has the election of contributing 
to the state accident fund or of otherwise providing for payment 
of compensation, and when the employer has done so, the employee 
may elect to reject the act. By continuing in the service of such 
employer the employee is deemed to have waived any other right 
of action he may have.** Acceptance of the Rhode Island act is 
likewise not presumed as to employers. The act of that state 
applies to all employments wherein five or more employees are 
employed. After the employer has “elected in,” the employee may 
“elect out,” and if he does not, he is presumed to have accepted 
the act. Employers of less than five may elect to come under the 
act.°* The Texas act in its elective features is similar to Rhode 
Island’s act, except that it applies to employers of three or more.** 
In Colorado, the act applies to all employments where four or more 
are employed. Acceptance of the act by the employer is presumed, 
but the employee may elect only when his employer is under the 
act. Employers of less than four may elect to come under the act.** 

The act of New Hampshire applies to certain hazardous em- 
ployments only. Acceptance is not presumed on the part of the 
employer. To become subject to the act, he must file his written 
declaration of election. The employee or his personal representa- 
tive, in case of his death, may elect, after an injury, whether to 
sue the employer at law or maintain a proceeding for compen- 
sation.®* 

In Kentucky, the act applies to all employments wherein three 
or more are employed. Others may elect to come under the act by 





60. Anno. Laws of Massachusetts, Vol. 4, Ch. 152, §§19, 22, 24. 

51. Rev. Code Montana, 1921, Suppl., Ch. 213, §§2841 et seq., §2990. 
52. West Virginia Official Code, 1931, Ch. 23, §§1-3. 

53. Rhode Island Gen, Laws, 19238, Ch. 92, §§1207, 1209, 1210. 

54. Complete Stat. Texas, 1928, Title 130, Part I, §§2, 3a, 8c. 

55. Comp. Laws of Colorado, Ch. 80, §§4382, 4390, 4392. 

56. Public Laws of New Hampshire, 1926, Vol. I, Ch. 178, §§$4, 11, 12. 
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‘joint voluntary application. Acceptance is not presumed but both 
employer and employee, or either, must accept in writing.®’ 

The acts of Louisiana®* and Oregon apply to all hazardous 
employments; that of New Mexico applies to hazardous employ- 
ments wherein four or more employees are employed ;® that of 
Kansas applies to hazardous employments wherein five or more 
are employed ;*' the acts of Connecticut,*? North Carolina,®* and 
Tennessee,** apply to all employments wherein five or more are 
employed; Georgia’s, where ten or more are employed; Mis- 
souri’s, where more than ten in a non-hazardous employment, or 
ten or less in a hazardous employment are employed ;®* those of 
Vermont and Virginia®® apply to all employments wherein eleven 
or more are employed; and that of Alabama, where sixteen or 
more are employed.® In all of these states, acceptance is pre- 
sumed unless either the employer or employee gives notice of his 
non-election, and in all of them, those employers not included in 
the above categories may elect to come under, in which case their 
employees are presumed to have elected to be bound by the act, 
unless they give notice to the contrary as provided in the acts. The 
acts of Delaware’ and Alaska’ apply to all employments wherein 
five or more employees are employed, acceptance is presumed, but 
those employers employing less than five may not elect to be bound. 

The foregoing summary of applicability provisions of the 
statutes presents quite a confusing picture. However, individually, 
the elective provisions of the acts are clear and certain. 


Effect on Common Law Rights and Liabilities :7 


Under the Workmen’s Compensation acts, it is not necessary 
to prove negligence on the part of the employer nor the exercise 
of due care on the part of the injured employee. The only usual 





Carroll’s Kentucky Stat., 1930, Ch. 137, §§4880, 4956, 4957. 
Louisiana Gen. Stat., 1932, Vo + 2, Title 34, Ch. 14, $§4391, 4393. 
Oregon Code Anno., 1930, Vol. 3,, Ch. 18, §§49-1810, as amended 1938, 
49-1821, 48-1840 as amended 1933, 49- 1823, 49-181 

New Mexico Stat. Anno., 1929, Ch. 156, Art. 1, 8156. 102, 156-104. 
1931 Suppl. to Rev. Stat. of Kansas, Ch. 44, Art. , $§44- -507, 44- 542, 


Gen. Stat. of Conn., 1930, Vol. II, Ch. 280, §§5223, 522 
North Carolina Code, 1931, Ch. 133A, §§8081(i) (a), Orly, (k), (1), 


Code of Tennessee, 1932, & Harsh, Ch. 43, qgeees, 6856, 6853. 
Georgia Code, 1926, pte on — §§2, 
Missouri Stat. Anno., Vol. 12, 28, §§3300, "3303, 3303. 
67. Gen. Laws of Vermont, Title 3. “Ch. 421, §§5763, 5768 as amended 
1923, 1929, 5765. 
68. Virginia Code, 1930, Ch. 76A, Sec. snes §§2, 4, 6, 15. 
Alabama Code, 1928, Ch. 287, §§7543, 4 
Rev. Code of Delaware, Ch. ‘90, Art. g $§31934, 3193vv (141b.1929). 
—— Laws of Alaska, 1929, Ch. 25, §$1, 31, 33, 35, 36, 37, 41. 
For a more complete covering of the effect ‘of the ‘acts on common 
law rights and liabilities, see the Summary of Workmen’s Compensation Acts 
in the Appendix. 
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requirements are that the injury must have been accidental, must 
have arisen out of and in the course of the employment, must not 
have been caused by the wilful want of care of the employee nor 
be intentionally self-inflicted, nor be caused by the intoxication of 
the employee. The presumptions here are always against the em: 
ployer. Some acts prescribe a certain percentage of increase in the 
amount of compensation to an employee if his injury was due to 
the wilful failure of his employer to furnish and maintain any 
safety device or rule prescribed by the Workmen’s Compensation 
Commission or by any “safety statute” of the state. Conversely, if 
the injury was due to the employee’s wilful failure to use any 
such safety device or to follow any reasonable safety rule, the 
amount of compensation is reduced. 

There is some uniformity among the acts in the matter of the 
effect the acts have on common law rights and liabilities. Where 
both employer and employee are under the act, the rights of the 
injured employee and the liabilities of the employer are determined 
by the act and are exclusive. Most of the elective acts have 
been drafted in such a way as to make it highly advisable— 
if not compulsory—for all employers and employees affected to 
place themselves under the acts, if they are not already there. 
The usual elective act speaks like this: “This is a New Deal, 
and it is up to you to elect whether you want to join up or 
stay out. But you had better elect to join up, or else.” This 
“or else” threat is to place the non-member in a position of un- 
certainty and danger. For the employer, it means that if he 
elects not to be bound by the act, his injured employee may either 
file a claim for compensation or file a suit under the Employers’ 
Liability Act or other similar statute of the state, or at common 
law. The employer, in such case, may not defend on the grounds 
of contributory negligence, assumption of risk or under the fellow 
servant rule; and in many states, in such case, it is presumed that 
the injury arose out of and in the course of the employment, that 
the employer was negligent, and that the employee exercised due 
care and caution for his own safety. For the employee it means 
that in case of injury, he must sue his employer at common law 
only, stand up under any defenses his employer may interpose, and 
prove his whole case by a preponderance of the evidence. The 
reason for these provisions is to embrace within the protection of 
the acts as many employers and employees in the affected employ- 
ments as possible. As a matter of practice, in most states neither 
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the employer nor employee is actually put to an election, for as 
already stated, under most of the elective acts, acceptance of the 
act is presumed, unless notice to the contrary is given. In other 
words, the effect of the elective features is to give those concerned 
the right to elect to reject the act. This, of course, does not make 
the act any the less elective. The actual affirmative election is 
exercised by those employers and employees not included in the 
industries embraced by the acts. 

Under the compulsory acts the employers and employees find 
themselves under the acts without election. Most of these acts 
impose a fine or other penalty on employers who fail to comply with 
the compulsory provisions. The usual provision is that an employer 
who fails to insure his liability, or fails to make the necessary 
accident or payroll reports to the commission shall be liable to his 
injured employee either under the act or at law, and in such case, 
he is foreclosed from interposing any of the usual common law 
defenses. 

Several of the acts go about this phase in another way. The 
only mention of it in the Illinois act, for example, is in section 
six,”* which declares that “no common law or statutory right to 
recover damages for injury or death sustained by any employee 
while engaged in the line of his duty as such employee, other than 
the compensation herein provided, shall be available to any em- 
ployee who is covered by the provisions of this Act, . . .” The 
Illinois act takes it for granted that industries classified as extra- 
hazardous are automatically under the act, and that there can be 
no such thing as a failure to comply so as to affect common law 
rights and liabilities. 

The Workmen’s Compensation Law of Idaho merely abolishes 
the common law system governing the remedy of injured work- 
men, and makes no mention of loss of defenses or loss of rights 
for failure to comply.** Wyoming’s act is similar.*5 Oklahoma’s 





73. Smith-Hurd Rev. Stat., 1933, Ch. 48. 

74. Idaho Code Anno., 1932, Vol. 3, §43-902. The section reads: “The 
common law system governing the remedy of workmen against employers for 
injuries received in industrial and public work is inconsistent with modern 
industrial conditions. The administration of the common law system in such 
cases has produced the result that little of the cost to the employer has reached 
the injured workman, and that little at large expense to the public. The 
remedy of the workman has been uncertain, slow and inadequate. Injuries in 
such employments formerly occasional have become frequent and inevitable. 
The welfare of the state depends upon its industries, and even more upon the 
welfare of its wageworkers. The state of Idaho, therefore, exercising herein 
its police and sovereign power, declares that all phases of the premises are 
withdrawn from private controversy, and sure and certain relief for injured 
workmen and their families and dependents is hereby provided regardless of 
questions of fault and to the exclusion of every other remedy, proceeding or 
compensation, except as is otherwise provided in this act, and to that end all 
civil actions and civil causes of action for such personal injuries, and all juris- 
diction of the courts of the state over such causes are hereby abolished, 
except as is in this act provided.” 

75. Wyoming lev. Stat., 1931, Ch. 124, §124-102. 
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act is not intended to apply where death results from the injury." 


Extraterritoriahity of Acts: 

Some of the earlier cases on the question of the extraterri- 
torial applicability of the Workmen’s Compensation acts laid 
down the rule that, in the absence of express provision, if the act 
of the state wherein the contract of employment was entered into 
was optional, the act would apply to injuries occurring outside the 
state, on the ground that by accepting the act it became a part of 
the contract of employment and followed the employee wherever 
he went in the course of his employment. The elective act was 
held to be contractual. It followed that if the act were compulsory, 
in the absence of express provision, it would not be contractual 
and would not therefore be a part of the contract of empioyment 
so as to give it extraterritorial effect. The later cases do not seem 
to base their reasoning along this line, with the result that an act 
is none the less effective beyond the borders of the state merely 
because it is compulsory. 

There are four situations which may arise by reason of an 
industrial injury: (1) The contract of hire and the injury may 
be local; (2) the contract of hire may be local, i. e., entered into 
in the state of the forum, but the injury may have occurred in a 
foreign state or country; (3) the injury may be local, but the 
contract foreign; and (4) both the contract and injury may be 
foreign. These situations can occur in any industry but they are 
especially pertinent to air transportation. There are about twenty 
domestic airlines in the country, with their principal offices in no 
less than sixteen states. Besides the main offices of these airlines, 
some have geographical division offices and bases. They hire 
people in one state to work in another state or other states. Quite 
often, employees are shifted from one state to another. In case 
of injury to or death of an employee, it becomes important to 
determine where he was hired and where he was injured or killed, 
in order to ascertain in what state the claim for compensation 
should be filed. This is more than just a jurisdictional problem. 
The schedules of compensation—that is, the amounts of money 
allowed injured workmen or their dependents—vary among the 
acts. If the act of the state where the employee was injured allows 
greater compensation than the act of the state where the employee 
was hired, he or his dependents would naturally want to take ad- 
vantage of this and file their claim with the commission of the 





76. Oklahoma Stat., 1931, Vol. II, Ch. 72, §§$13402-13404. Section 13403 
reads as follows: “It is not intended that any of the provisions of this Act 
shall apply in cases of accidents resulting in death and no be | of action for 
pgp oa of damages for injuries resulting in death is intended to be denied 
or affected.” 











14 JOURNAL OF AIR LAW 





state of the injury. Whether or not the commission would enter- 
tain such a claim is not at all settled.” 

Another factor is the applicability of the particular act to 
work in interstate commerce, taken in conjunction with the extra- 
territorial application of the act. Alabama’s act, for instance, ap- 
plies to injuries occurring outside of the state if the contract of 
employment was made in the state, and that compensation for such 
injury shall be in lieu of any right of action and compensation by 
the laws of any other state.”* Yet the act expressly excludes from 
its operation common carriers doing an interstate business while 
they are engaged in interstate commerce.” A pilot employed by 
an airline in Alabama, and injured while engaged in an interstate 
flight in another state, could not recover under the Alabama act. 
Colorado has a similar act. A further discussion of this feature 
will be found under Applicability to Interstate Commerce, herein. 

Of the forty-four states having Workmen’s Compensation 
laws, thirty make express provision for extraterritorial application 
of their acts in cases where the employee or his dependents would 
be entitled to compensation if the accident had happened within 
the state, one state expressly denies it, and the remaining thirteen 
states make no direct provision. 


Provisions Asserting Extraterritorial Effect— 
The acts of Alabama,*° Idaho,*! Illinois? Kansas,** Ken- 


77. For a fuller discussion of this feature, see page 24, under Conflict 





of Laws. 
ae Alabameys Code, 1928, Ch. 287, §7540. 

aa Ibid, 17640: St. Louis 8S. Ry. Co. v. Carros, 207 Ala. 535, 93 S. 445 
81. Idaho Code Anno., 1932, Vol. 8, §43-1003: ‘“. . . Employers, who 


hire workmen within this state to work outside of the state, may agree with 
such workmen that the remedies under this act shall be exclusive as regards 
injuries received outside this state by accident arising out of and in the course 
of such employment; and all contracts of hiring in this state shall be presumed 
to include _ an agreement.” 

43-141 “If a workman who has Sy hired in this state receives per- 
sona at ad * accident arising out of and in the course of such employment, 
he shall be entitled to compensation according to the law of this state even 
though such injury was received outside of this state. s 

§43-1807 defines “workman” as synonymous with “employee. a 

82. Smith-Hurd Rev. St., 1933, Ch. 48; see Title of Act and §142; Beall 
Bros. Supply Co., v. Ind. Comm., 341 In. 193, 173 N. E. 64 (1930), wherein 
the employee, a travelling salesman for an Illinois corporation, was injured 
in the course of his employment in Colorado. The employee resided in Denver, 
his entire activity as such salesman being confined to the territory between 
Denver and the Pacific Coast, but yearly contracts of employment had been 
entered into between him and the employer, in Illinois. The court held the 
employee entitled to compensation, not on the ground that the statute has an 
extraterritorial effect, but on the ground that when persons contract under it 
they are conclusively presumed to have accepted its provisions and to be bound 
thereby. ‘A law effective in this State may create rights and Habilities arising 
from acts occurring outside of this state.” 

On the question of what determines the place where the contract of em- 
ployment was entered into, the case of Johnston v. Ind. Comm, 352 Ill. 74 (1933) 
is helpful. The court in that case held that the place where the last act is 
done which is necessary to give validity to a contract is the piace where the 
contract is ee See also Holder v. Aultman, “° U. S. 81 (1898). 

83. 1931 Suppl. to Rev. Stat. of Kansas, Ch. 44, Act. 5, $44-506 ; Beene ¥. 
Zypbets. ais Kan. 131, 4 P. (2d) 399 (1931) ; Dillard v. Justus, 3S. W. (24) 
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tucky,§* Maine,®* Missouri,®* Tennessee,**? Utah,®* and Vermont,®* 
are applicable to injuries occurring outside the state, if the contract 
of employment was made within the state. The condition that the 
contract of employment must have been made within the state is 
the only qualification, and the act applies whether the employee 
was hired to work exclusively or partially within or without the 
state. The act-of Texas is similar, the only further qualification 
being that the injury must have occurred within one year after 
leaving the state in order to be compensable.*° 





84. Carroll’s Kentucky Stat., 1930, Ch. 137, §4888: “Employers who hire 
employees within this State to work in whole or in part without the State, 
may agree in writing with such employees to exempt from the operation of 
this Act injuries received outside of this State; in the absence of such an 
agreement, the remedies provided by this Act shall be exclusive as regards 
injuries received outside this State upon the same terms and conditions as if 
received within this State.” 

85. Rev. Stat. Maine, 1930, Ch. 55, § 2, II; Saunder’s Case, 126 Me. 144, 
136 A. 722 (1927). 

86. Missouri Stat. Anno., Vol. 12, Ch. 28, §3310(b): “This chapter shall 
apply to all injuries received in this state, regardless of where the contract 
of employment was made, and also to all injuries received outside of this state 
under contract of employment made in this state, unless the contract of em- 
ployment in any case shall otherwise provide.” But, see Weiderhoff v. Neal, 
6 F. Supp. 798 (1934), cited on page 34, herein. 

See also, State ex rel. v. Comp. Comm., 320 Mo. 893, 8 S. W. (2d) 897 
(1928) ; Shout v. Gunite Concrete etc. Co., 41 S. W. (2d) 629. (1981) ; Jarnecke 
v. Blue Line Chemical Co., 54 S. W. (2d) 772 (1982). 

In Muse v. E. A. Whitney, 56 S. W. (2d) 848 (1933), it was held that the 
place of contracting was the place where the application for employment was 
made by the claimant and the acceptance thereof was made by the employer. 


87. Code of Tenn., 1932, Ch. 43, §6870; Smith v. Van Noy Interstate Co., 
150 Tenn. 25, 262 S. W. 1048 (1923); Shockley v. Produce & Ice Co., 158 Tenn. 
148, 11 S. W. (2d) 900 (1928); Vantrease v. Smith, 143 Tenn. 254, 227 S. W. 
1028 (1920); Tidwell v. Boiler & Tank Co., 163 Tenn. 420, 43 S. W. (2d) 
221 (1931). 

88. Rev. Stat. of Utah, 1938, Tit. 42, §42-1-52; Pickering v. Ind. Comm., 
69 Utah 35, 201 P. 1029 (1921); Shurtliff v. Oregon Short Line R. Co., 241 
P. 1058 (1925). 

89. Gen. Laws Vermont, 1917, §§5770, 56774, Bradford Elect. Co. v. Clapper, 
286 U. S. 145 (1932). 

90. Complete Stat. of Texas, 1928, Tit. 180, §8306-19 as amended 1931, ch. 
90, which reads: “If an employe, who has been hired in this State, sustain 
injury in the course of his employment, he shall be entitled to compensation 
according to the law of this State even though such injury was received out- 
side of the State, and that such employee, though injured out of the State of 
Texas, shall be entitled to the same rights and remedies as if injured within 
the State of Texas, except that in such cases of injury outside of Texas, the 
suit of either the injured employe or his beneficiaries, or of the Association 
to set aside an award of the Industrial Accident Board of Texas, or to en- 
force it, as mentioned in Article 8307, Section 6-5a, shall be brought either 
(a) in the county of Texas where the contract of hiring was made; or (b) 
in the county of Texas where such employe or his beneficiaries or any of 
them reside when the suit is brought; or (c) in the county where the employe 
or the employer resided when the contract of hiring was made, as the one 
filing such suit may elect. Providing that such injury shall have occurred 
within one year from the date such injured employe leaves this State; and 
provided, further, that no recovery can be had by the injured employe here- 
under in the event he has elected to pursue his remedy and recovers in the 
State where such injury occurred.” 

See also, Home Life Accident Co. v. Orchard, 227 S.W. 705 (Tex. Civ. 
App., 1921); Norwich Union Indemnity Co. v. Wilson, 43_8.W. {3@) 473 (Tex. 
Civ. App., 1931); Texas Employers’ Ins. Assn. v. Volek, 44 S.W. (2d) 795 
(Tex. Civ. App., 1931); Texas Emp. Ins. Assn. v. Moore, 56 S.W. (2d) 652 
(Tex. Civ. App., 1933), which held that “a contract is made at the time when 
the last act necessary for its formation is done, and at the place where that 
final act is done.” 
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Arizona’s act has extraterritorial application if the employee 
was hired in or regularly employed within the state.®* The acts 
of Michigan*? and California’* have extraterritorial effect if the 
employee was hired in and is a resident of the state at the time 
of the injury. However, in California, the constitutionality of 
that part of Section 58, limiting the extraterritorial application of 
the act to residents of the state, was denied in the case of Quong 
Ham Wah Co. v. Ind. Acc. Com. The effect of this decision is to 
extend the applicability of the act to injuries occurring outside of 
the state to all employees who were hired within the state, regard- 
less of residence. 

Under the act of Nevada, if the injury to the employee hired 
in the state was received in another state while he was engaged 
in work that was incidental to work within the state, he is entitled 
to compensation, but not so if he was employed to work wholly 
or partially outside the state. In such case, to give the act extra- 
territorial effect, both the employer and employee must elect in 
writing that in case of injury occurring outside the state, the act 
shall apply.** 

Under the Georgia Workmen’s Compensation Act, “(a) Where 
an accident happens while the employee is employed elsewhere than 
in this state, which would entitle him or his dependents to com- 


pensation if it had happened in this State, the employee or his 





91. Rev. Code of fren, 1928, Ch. 24, Art. 5, §1429; Ocean A. & G. 
owe, Ne Ind. Comm., 32 A 275, 257 P. 927). 
Comp. Laws of Mich. 1929, Ch. 150, ; Crane v. Leonard, = 
Mich, 7018 183 N. W. 204 (1921); Hulswit v. Escanaba Mfg. Co., 218 Mich 
331, ass, W. 411 (1922); Wearner v. West Mich. Conference, 245 N. W. 
93. Gen. Laws California, 1931, Vol. 2, Act 4749, §58, which reads: “The 
commission shall have jurisdiction over all controversies arising out of injuries 
suffered without the territorial limits of this state in those cases where the 
injured employee is a resident of this state at the time of the injury and the 
contract of hire was in this state, and any such employee or his dependents 
= wn a. to a compensation or death benefits provided by this act.” 
Guan Wah Co. v. Ind. Comm., 184 Cal. 26, 192 P. 1021, 255 s. 
ri 1920) ; lobe Mills v. Ind. Acc. ae 64 Cal. A _e 221 P. 658 (1928). 
94. 184 Cal. 26, 192 P. 1021, 255 U. 8. 445 (1 
95. Nevada Comp. Laws, 1929, Vo 1. 2, Sec. 2680, ba, which reads: “If 
a workman or employee, within the provisions of this act, who has been hired 
in this state, and whose usual and ordinary duties of such employment are 
confined to the state, is sent out of the state on business or employment of his 
employer, and receives personal injury by accident arising out of and in the 
course of such employment, he shall be entitled to receive compensation ac- 
cording to the provisions of this act, even though such injury was received 
outside of this state. Any employer of labor in the State of Nevada and 
any employee thereof, whether hired in or out of the state and whose duties 
may be partially or wholly out of the state, may, by their joint election, elect 
to come under the provisions of this act in the manner following: Both the 
employer and the employee shall file with the commission a written statement 
that they accept the provisions of the Nevada industrial insurance act. When 
filed, such statement shall operate to subject them to the provisions of said act, 
and all acts amendatory thereof, until such time as the employer or employee 
shall thereafter file in the office of the commission a notice in writing that he 
withdraws his election. After such joint election is made, any employee who 
receives personal injury by accident arising out of and in the course of suc 
employment shall be entitled to receive compensation according to the provisions 
of this act, even though he was hired outside of this state and received such 


injury outside of this state.” 
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dependents shall be entitled to compensation, if the contract of 
employment was made in this State, and the employer’s place of 
business is in this State, or if the residence of the employee is in 
this State; provided his contract of employment was not expressly 
for services exclusively outside of the State. (b) Provided, how- 
ever, if an employee shall receive compensation or damages under 
the laws of any other State, nothing herein contained shall be con- 
strued so as to permit a total compensation for the same injury 
greater than is provided for in this Act.”®° It is not clear whether 
the section gives special consideration to a resident of the state. 
The “or” between the second and third conditions in the section 
has the effect of dividing the necessary conditions for extraterri- 
torial application into two categories, to wit: one category for any 
employee hired in the state, whether a resident or not, by an em- 
ployer whose place of business is in the state, and the other for an 
employee who is a resident of the state, regardless of whether his 
employer’s place of business is in the state or his contract of hire 
was made in the state, provided, of course, in either case, that the 
contract was not for services ‘exclusively outside the state. The 
cases in the state do not clarify this section. The case of Empire 
Glass, etc. Co. v. Bussey,®" not reported in full, states that where 
the contract of employment is made within the state with an em- 
ployer whose place of business is within the state, if the contract 
does not expressly provide that the entire service contracted for 
shall be performed outside of the state, an injury to an employee 
under such contract, occurring in another state is compensable. 
The case of Aetna Life Ins. Co. v. Menees,®* not reported in full, 
states: “Where an accident happens while the employee is em- 
ployed elsewhere than in this State, which would entitle him or his 
dependents to compensation if it had happened in this State, he 
or his dependents shall be entitled to compensation if the contract 
of employment was made in this State, and if the employer’s place 
of business is in this State.” 

The language of the pertinent sections of the acts of North 
Carolina®® and Virginia’ is almost identical with that of the 





Georgia Code, 1926, Anno., Sec. 3154, §37. 

: 33 Ga. App. 464, 126 a eS 912 (1925). 

98. 46 Ga. App. 289, is? s 335 (1933). 

99. North Carolina Code, 1931, Ch. 133A, §8081(rr): “Where an accident 
happens while the employee is employed elsewhere than in this State which 
would entitle him or his dependents to compensation if it had happened in this 
State, the employee or his dependents shall be entitled to compensation, if the 
contract of employment was made in this State, if the employer’s place of 
business is in this State, and if the residence of the employee is in this State; 
provided his contract of employment was not expressly for service exclusively 
outside of the State; provided, however, if an employee shall receive com- 
pensation or damages under the laws of any other State be omg herein con- 
tained shall be construed as to permit a total compensation or the same 
injury greater than is provided for in this chapter.” See also 8 N. Car. Law 
Rev. 427 et seq 

100. Vucitte Code, 1930, Anno., Ch. 76A, Sec. 1887, §37, the wording of 
which is the same as that of section 8081(rr) of the North Carolina Act 
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Georgia act, except that the word “or” is replaced by the word 
“and,” making all four conditions necessary to give the acts extra- 
territorial effect. 

The Maryland act applies to injuries occurring outside the 
state if the employee was regularly employed in the state by a 
Maryland employer, and the work outside the state was casual, 
occasional, or incidental.?% 

In Pennsylvania, if the person who receives an injury outside 
the state is a Pennsylvania employee whose employer’s place of 
business is in the state and if he was temporarily out of the state 
for a period no longer than 90 days, he is entitled to compensa- 
tion.2 

In Oregon, and West Virginia,’ if the employee is out of 
the state temporarily and performing duties incidental to the work 
in the state, he is entitled to compensation for an injury. 

North Dakota, which has a compulsory act, and where the only 
method of insuring the employer’s liability to injured workmen is 
by contributing to the State Compensation Fund, provides that if 
an employee is injured outside of the state, he shall be entitled to 
compensation, if the employer and the Compensation Bureau of 
the state had previously contracted for insurance protection for 
employees while working outside of the state, if the principal plant 
and main or general office of the employer is in the state, and if at 
least two-thirds of the employer’s entire payroll is expended for 





(supra). See also McNair v. Clifton Grocery Co., 2 O. I. C. (Op. of Ind. Comm. 
226); Jones v. American Railway Exp. Co., 3 O. I. C. 637; Adkins v. Lassiter 
Co., 5 O. I. C. 248 

101. Anno. Code Maryland, Bagby, Vol. II, §65(3) of 1933 amendment; 
Liggett 4 Meyers v. Goslin, 163 Md. 74, 160 A. 804 (1932). 

102. Purdon’s Pa. Stat., Title 77, §1; Bock v. D. B. Frampton € Co., 105 
Pa. Sup 380, 161 A. 762 (1932). 

103. 1933 Laws Oregon, Ch. 30, p. 47, §49-1913a, which reads: “If a 
workman employed to work in this state and subject to this act temporarily 
leaves the state incidental to such employment and receives an accidental 
injury arising: out of and in the course of his employment, he shall be entitled 
to the benefits of this act as though he were injured within this state.” 
Query: Would this apply to a pilot who was hired in Oregon and injured in 
another state? 

104. West Virginia Official Code, 1931, Ch. 23, Act 22, §1, which provides: 
“. . . Provided, That the Chapter shall not apply to . . . nor to employees 
of an employer employed without the State; ... Any employee within the 
meaning of this Chapter whose employment necessitates his temporary absence 
from this State in connection with such employment, and such absence is 
directly incidental to carrying on an industry in this State, who shall have 
received injury during such absence in the course of and resulting from his 
employment, shall not be denied the right to participate in the workmen's 
compensation fund.” See also Gooding v. Ott, 77 W. Va. 487, 87 S. E. 862 
(1916) ; Foughty v. Ott, 80 W. Va. 88, 92 S. E. 143 (1917). Query: Would 
this act apply to a pilot for an airline, employed in West Virginia? 
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work within the state. But, if the employer fails to secure 
compensation, the act is applicable to injuries received outside the 
state, regardless of these conditions.1% 

The acts of Indiana,’°’ Ohio,?°® South Dakota,1°® Connecti- 
cut,” Iowa,""! Nebraska,"? and Massachusetts,™* provide for ex- 
traterritorial application without mention of the place of contract. 
It has been held in Ohio, however, that the act would not apply 
to an employee injured in another state while there engaged in the 
performance of his duties, no part of which were to be performed 
in Ohio. 

By an act of May 17, 1928, the Longshoremen’s and Harbor 
Workers’ Compensation Act,?> which theretofore provided com- 
pensation for disability or death resulting from injury to employees 
in certain maritime employments, was made applicable to any em- 
ployment in the District of Columbia, irrespective of the place 
where the injury or death occurs.1"* 


Provision Denying Extraterritorial E ffect— 


The only state which expressly denies the applicability of its 





105. Laws of North Dakota, erie as amended 1931; Altman v. N. D. 
Workmen’s Comp. Bur., 50 N. D. 215, 195 N. W. 287 (1 923) ; ; MacArthur v. 
N. D. Workmen’s Be Bur., 62 N. D. 5672, 244, N. W. 259 (1932). 

106. Ibid, §396a.1 

107. Burn’s yp “Ind. Stat., 1929, Suppl., §9465; Hagenback etc. Shows 
v. Leppert, 66 Ind. App. 261, 117 N. BE. 531 (1917). 

108. age’s Anno. Ohio Gen. Code, Title III, Div. II, Ch. 286, §§1465-68, 
1465-90; Ind. Comm. s: Ware, 10 Ohio App. 375 *(1930) ; "Dice v. Ind. Comm., 
23 0. L. R. 503 (1925 
Act 4° $94sn Laws South Dakota, 1929, Vol. II, Tit. 6, Part 19, Ch. 5, 

c 

110. Gen. Stat. of Connecticut, 1930, Ch. 280, §5223, which reads: “ 
‘Employee’ shall mean any person who ‘has entered into or works under any 
contract of service or apprenticeship with an employer, whether such contract 
contemplated the performance of duties within or without the state, . . 
Decisions of the courts state that the contract of hire must be made in the 
state. See Falvey v. Sprague Meter Co., 111 Conn. 693, 151 A. 182 (1930), and 
cases cited ; Miller Bros. etc. v. Maryland Casualty etc. Co., 155 A. 709 (1931). 

111. Code of Iowa, 1931, Chs. 70, 71, 72, §1421(6). It seems that the 
contract of employment must "have been made in the state, for the section to 
apply. See Pierce v. Bekins V. € S. Co., 185 Ia. 1346, 172 N. W._191 (1919). 

112. Comp. Stat. Nebraska, 1929, Ch. 48, Act 1, §48-137. Cases in the 
courts say that the work outside the state must be incidental br Ps i within 
the state. See McGuire v. ay Tr ag r g - 111 Neb, W. 615 
(1924) ; Watts v. Long, 116 Neb. 656, 218 W. 410 (i928): * okelly Oil Co. v. 
Gaugenbaugh, 119 Neb. wi 230 N. W. bse (1930) ; hae v. Thomas Co., 124 
Neb. 181, 245 N. W. 600 (1932). 

113. Anno. Laws of ©. Vol. 4, Ch. 152, §§24, 26. Decisions 
of the Massachusetts courts, however, hold that the contract of employment 
must have been made in the state. ee Pederzoli’s Case, . Mass. 650, 9 
N. E. 427 (1930); McLaughlin’s Case, 274 Mass. 217, 174 N. E. 338 (1931). 

114. Ind. Comm, v. Gardinio, 119 Ohio St. 539, 164 N. BE. 758 (1929); 
Johnson v. Ind. Comm., 45 Ohio App. Poa 186 N. E. 509 (1932). 

115. Code of Laws of the U. ye Suppl. VI, 1932, Ch. 1% rue 33. 

116. Code of District of _ ARS 1929, Title 19, Ch. 2 (p. 1 §11: “The 
provisions of Chapter 18 of Title 33 of the ‘Code of Laws of hey United States, 
including all amendments that may be made thereto after May 17, 1928, shall 
apply in respect to the injury or death of an employee of an employer carrying 
on any employment in the District of Columbia, Trreapective of the place where 
the injury or death occurs; except that in applying such provisions the term 
‘employer’ shall be held to mean every person carrying on any employment in 
the District of Columbia, and ithe term ‘employee’ shall be held to mean every 
employee of any such person.” 
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Workmen’s Compensation Law to injuries occurring outside the 
state is Delaware. It provides: “This act . . . shall apply 
to all accidents, occurring within this State, irrespective of the 
place where the contract of hiring was made, renewed or extended, 
and shall not apply to any accident occurring outside of this 
State.""* 


Absence of Extraterritorial Provisions— 


An examination of the reported cases in the thirteen states 
whose Workmen’s Compensation acts make no provision for the 
applicability of the acts to injuries occurring outside the state, 
shows that nine of the acts have been held to so apply, under 
conditions similar to those imposed in the acts heretofore dis- 
cussed, and one has been held not to so apply. As to the remain- 
ing acts, they have not as yet received the benefit of judicial in- 
terpretation on the point herein involved. 

The courts of Montana,’'® New Jersey,"°® Rhode Island,’*° and 
Washington,'*! have held that the acts in their respective states 
apply to injuries occurring beyond their borders if the injured 
employee was hired within the state. 

The courts of Louisiana have gone a step further and declared 
that if an employee is injured outside the state, he will be entitled 


to compensation, provided his contract of hiring was made in the 
state with a resident employer.*** 

In Minnesota, the act so applies if the business of the em- 
ployer is localized in the state. Apparently, the place of contract is 
of no determining importance.?* 





Rev. Code of Delaware, Laws of 1919, §94 (3193a). 
State v. State Ind. Acc. Bd., 286 P. 408 (Sup. Ct. of Mont., 1930). 
. Rounsaville v. Central R. R. Co., 87 N. J. L. 371, 94 A. 392 (1915); 
7. Home Rubber Co., 89 N. J. L. 474, 99 A. 624 (1917); The Linseed 
" (2d) 311 (1930). 
. Grinnell v. Wilkinson, 39 R. I. 447, 98 A. 103 (1916). 
121. Freyman v. Day, 108 Wash. 71, 182 P. 940 (1919); Helding v. De- 
partment, 162 Wash. 168, 298 P. 321 (1931). 
122. Hargis v. McWilliams Co., 9 La. App. 108, 119 S. 88 (1928); Durrett 
v. Eicher-Woodland Lbr. Co., 19 La. App. 494, 140 S. 867 (1932); Selser v. 
Bragmans Bluff Lbr. Co., 146 S. 690 (La. App. Ct, 1988). 
. Bradtmiller v. Liquid Carbonic Co., 173 Minn. 481, 217 N. W. 680 
(1928). In this case the employer's principal ‘place of business was in Chicago, 
Illinois, but it had an office in Minneapolis. The employee was a salesman 
whose territory was in South Dakota. He lived in Minneapolis. The case is 
silent as to where the contract of employment was made, but it appears that 
the employee reported to the Minneapolis office and received his instructions 
there, and it does not appear that he had any connection with the Chicago office. 
The court said: “There is enough to sustain a holding that there was a 
localization of the business in Minnesota and that the plaintiff was associated 
wholly with the work done there.” “The facts bring the case within our 
holding that an employee of a business conducted in Minnesota is entitled to 
compensation though he works outside.”” See also Krekelberg v. Ma Floyd Co., 
166 Minn. 149, 207 N. W. 193 (1926); State ex rel. v. District Court, 140 
Minn. 427, 168 N. . 177 (1918); and’ Brameld v. Dickinson Co., 186 Minn. 
89, 242 N. W. 465 (1932), wherein the deceased was in the employ of the 
defendant as a traveling salesman. He worked out of Mason City, Iowa, 
where he lived. He was furnished an automobile, carried samples, visited the 
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Colorado™* and Wisconsin’ courts have decided that, to apply 
their respective acts to injuries occurring outside the state, the 
employee must have been hired in the state and the work outside 
the state must not have been exclusive. 

A New York employee, if hired in the state, and injured while 
working outside the state in work which is incidental to work 
within the state, comes under the extraterritorial application oi 
the act, but not if he is working at a fixed place outside the state. 
The test in New York seems to be: Where is the employment 
located 727° 

The courts of Oklahoma have not as yet congtrued their act 





trade, and kept the record of his transactions at home. It does not appear 
in the case as to where the contract of employment was made. The defendant, 
however, was a corporation doing business in Minneapolis. The deceased died 
in Iowa. The finding of the court was that the employee was within the 
compensation act. 

124. Ind. Comm. v. Aetna Life Ins. Co., 64 Colo. 480, 174 P. 589 (1918); 
Platt v. Reynolds, 86 Colo. 397 (1929); Home Ins. Co. v. Hepp, 91 Colo. 495, 
15 P. (2d) 1082 (1932). In this last case, the deceased employee was state 
agent for an insurance company for the state of New Mexico. His office and 
the place of residence of himself and family were at Albuquerque. While his 
contract was entered into in Colorado, the major portion of his services were 
performed in New Mexico and he received his salary by checks mailed to him 
there from Denver. He was killed, in the course of his employment, in New 
Mexico. The court allowed compensation on the ground that the employee 
was hired within the state and that the work outside the state was not ex- 
clusive. The court said: “Other things being equal, we find no reason to 
draw a distinction between a contract under which half the services are to be 
so performed. Nor can construction safely be tied to the test of place of 
performance of the ‘principal’ portion of such services. The term is indefinite 
and the measure indeterminate. A careful examination of these four opinions 
will disclose that in every instance where the contract was made in Colorado 
and a substantial portion of the services thereunder were to be, and were, 
performed in the state, recovery under the act has been upheld. We have 
no doubt of the soundness of this rule.” 

125. Anderson v. Miller Scrap Iron Co., 169 Wis. int 170 275 
(1919); Zurich G. A. & L. Ins. Co. v. Ind. Comm., 193 W 32 C1927). hg os 
dersee v. Ind. Comm., 198 Wis. 345 (1929), where the A.i¥.. of whether the 
Wisconsin Act applies to services rendered in another state pursuant to a 
contract of employment made in Wisconsin, no services being rendered in the 
state of Wisconsin under such contract, was decided in the negative. The 
employer was a resident of Wisconsin and under the Workmen’s Compensation 
act. The employee is and at all times was a resident of Minnesota. A contract 
of employment was entered into in Wisconsin which provided that the em- 
ployee was to use the employer’s automobile and to buy furs and hides in 
Minnesota and South Dakota. The employee froze his foot while carrying on 
his employment in Minnesota, and filed claim for compensation in Wisconsin. 
The court disallowed compensation on the ground that the claimant was not 
an employee under the act, saying “. . . to constitute a person an employee 
under the provisions of the act such person must render service for another 
in the state of Wisconsin under a contract of hire, express or implied, oral or 
written. Until he performs service for another in the state of Wisconsin he 
is not an employee. The terms of the act do not affect him and he is not 
bound by it. As soon as he ge service for another in the state of Wis- 
consin under a contract of hire, then the act enters into and becomes a part 
of the contract, ‘not as a covenant thereof, but to the extent that the law of 
the land is a "part of every contract.’ (Anderson v. Miller Scrap Iron Co., 
cit. supra), and he is entitled to compensation under the act for injuries 
sustained while rendering service under the contract, whether it be within 
or without the state.” Threshermen’s Nat. Ins. Co. v. Ind Comm., 201 Wis. 


-, 

. Klim v. Stoller etc. Co., 220 N. Y. 670, 116 N. E. 1055 (1917) ; 
Fitzpatrick v. Rigeher etc. a 220 N. Y. 671, 116 N. E. 1044 (1917) ; Post 
v. Burger, N. 544, 11 "N. E. 351 (1916) ; Hospers v. J. Hungerford 
Smith Co., 230 N. y. 616, iso N. E. 916 (1921); Perlis v. fate, 189 App. 
Div. 425, 178 N. Y. S. 449 (1919); Prdich v. M. J. Cent., 111 Misc. 430, tk 3 
N. ¥. & 7 Prt Gardner v. Horsehead Const. Co., 171 App. Div. 66, 156 
N.. Y. S. 899 (19 16); Smith v. Aerovane or 259 N. Y. 126, 181 N. 2 


(1932) ; Cameron v. "Ellis Const. Co., 252 Y. 394, 169 N. E. 622 (1929) ; 
Copeland v. Foundation Co., 256 N. ¥. 568, Na N. E. 143 (19381). 
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as having extraterritorial effect, but on the contrary, have said 
that it does not have such effect. They feel that the place where 
the contract of hire is made is of no bearing on the question, and 
that, in case of injury, the law of the place where the work is 
performed should govern.’?* 

New Mexico does not have a direct provision covering the 
effect of its act on injuries occurring outside the state, but the act 
defines “injuries sustained in extra-hazardous occupations or pur- 
suits,” to include “death resulting from injury, and injuries to 
workmen, as a result of their employment and while at work in 
or about the premises occupied, used or controlled by the employer, 
and injuries occurring elsewhere while at work in any place, where 
their employer's business requires their presence and subjects them 





In the Matter of the Claim of Edna Tallman v. Colonial Air Transport, 
234 App. Div, 809, aftirmed in 259 N. Y. 512 (1932), the claimant’s husband, 
an airplane pilot, was killed in Connecticut while flying a plane for his em- 
ployer, a Connecticut corporation, from Boston, Massachusetts, to Newark, 
New Jersey. The State Industrial Board found that claimant’s husband, at 
the time of his death, was serving under a contract entered into with the 
employer at its main office in New York City, and that the employment of 
decedent was not at a fixed place outside the state of New York, but at the 
main office of the employer in the City of New York, and allowed compensation, 

In Matter of Baum v. New York Air Terminals, Inc., 230 App. Div. 531, 
245 N. Y. S. 357 (1930), the deceased employee had not previously worked 
for the employer and never did any work within the state of New York, but 
fromthe date of his hiring to the date of his death by drowning, had_ worked 
exclusively in New Jersey on the construction of a flying field. The deceased 
was a resident of New York and the employer, a Delaware corporation, had 
its principal office in New York. The employer was also constructing an 
airport in New York. There was sufficient testimony to hold that the contract 
of employment was made in New York. On’ these facts the Appellate Division 
reversed the award of the Industrial Board, relying on Matter of Cameron v. 
Ellis Construction Co. (cit. supra), wherein it is said, “employment confined 
to work at a fixed place in another state is not employment within the state. 
. . . Hazardous employment elsewhere, though connected with a business 
conducted here, does not come within its scope. . .. The test in all cases 
is the place where the employment is located.” 

127. Sheehan Pipe Line Const. Co. v. State Ind. Comm., 161 Okla. 272, 
3 P. (2d) 199 (1931). In this case, the claimant was a resident and citizen 
of the state of Oklahoma. The employer, an Oklahoma corporation with its 
principal place of business in Shawnee, Oklahoma. The claimant had been in 
the employ of the company on a job at Shawnee. After the completion of 
that work, he entered into a contract in the state of Oklahoma to perform work 
in the state of Kansas. While working in Kansas, he was injured. The only 
question in the case was whether the claimant might recover compensation 
for the: injury received in a foreign state. The court quoted from the case of 
Warren City Tank & Boiler Co. v. Millham, 132 Okla. 244, 270 P. 85 (1928), 
wherein it is said, “Section 7316, C. O. S. 1921 (13382 of present act), provides: 
‘Any investigation, inquiry or hearing with (which) the Commission is author- 
ized tao hold or undertake, may be held or taken at any place in the state by 
or before any Commissioner...’ This gives the Industrial Commission 
authority to conduct hearings at any place within the borders of this state, 
but does not give the Industrial Commission authority to conduct a hearing 
without the state.” The court in the Sheehan case, then says: “There is no 
rovision in any of the statutes that provides that the Industrial Act shall 
ave an extraterritorial effect, and the Warren oy case clearly indicates that 
it does not have such an effect . . . It is generally held that when a contract 
is mada in one state and is to be performed in another state, the law of the 
place of performance governs the contract. In other words, the laws of the 
foreign jurisdiction become a part of the contract. Nothing in our statutes 
suggests that the state of Oklahoma has attempted to draw within the scope 
of its own regulations the relation of employer and employee in work con- 
ducted in a sister state. Where an accident occurs in a foreign jurisdiction, 
perhaps the relation of employer and employee and the rights of each may 
better be determined by the law in the jurisdiction where the accident occurred.” 

Continental Oil Co. v. Pitts, 158 Okla. 200, 13 P. (2d) 180 (1932), where 
the contract of hire was made in Oklahoma, and the work in Texas, where the 
employee was injured, was merely casual. The court still denied compensation, 
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to extra-hazardous duties incident to the business, but shall not 
include injuries to any workman occurring while on his way to 
assume the duties of his employment or after leaving such duties, 
the approximate cause of which injury is not the employer’s neg- 
ligence.”278 And in the case of Hughes v. Ware,'®* the language 
of the court indicates the attitude of the court, and one gathers 
from the case that if the question should be presented to the court, 
the ruling would perhaps be in favor of the employee who was 
injured outside the state. There, both the employee and employer 
were residents of Texas; the contract of employment was made in 
Texas; the employer carried insurance in Texas which insured him 
on all claims for compensation regardless of the place of injury. 
The accident occurred in New Mexico and the employee filed 
claim and was awarded compensation by the Texas commission. 
Then he filed claim in New Mexico. The court denied his petition 
cn the ground that it was not the intent of the legislature, and 
against public policy for an injured employee to receive compensa- 
tion under the acts of two states for one and the same injury. 
The court says on page 36: “There was but one accident. It is 
the public policy of this state that, for such accident, compensation 
shall be made in a certain amount, to secure the injured employee 
against want, and to avoid his becoming a public charge. The em- 
ployer is required to carry compensation insurance. This is a 
device to place upon the industry as a whole the cost of the pre- 
scribed compensation. In the case at bar it appears that the in- 
dustry has already borne the cost imposed upon it by Texas law. 
That may be more or less than under our law. But, if both laws 
may be invoked, the charge imposed upon the industry by the 
public policy of either state will be exceeded.” 

Alaska’s act states that “no action for the recovery of com- 
pensation hereunder shall be brought in any court holden outside 
of the judicial division in which the injury occurred, out of which 
the right to compensation arises, except in cases where service can 
not be had on the employer in the judicial division where the injury 
occurred. No action for the recovery of compensation hereunder 
shall in any case be brought in any court outside of the Territory 
of Alaska, except in cases where it is not possible to obtain service 
of summons upon the defendent in said Territory, and in all such 
cases the plaintiff must plead and prove his inability to obtain 
service of summons upon the defendant within the Territory of 





128. New Mexico’s Stat. Anno., 1929, Ch. 156, §112(1); italics ours. 
129. 84 N. M. 29, 276 P. 27 (1929). 
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Alaska.”?°° But whether this section refers to injuries occurring 
within or without the territory or both, has not yet been a matter 
for judicial interpretation. In one case, where the employee was 
injured in Alaska and filed suit in the United States District Court 
in the state of Washington, the above section was cited and com- 
pensation was denied.'* 

Porto Rico’s act is also silent on this feature, but does not ex- 
pressly limit the applicability of the act to injuries received within 
the territory.** The act also provides that: “Upon written re- 
quests . . . commissions to take depositions of witnesses in 

or in foreign countries, or letters rogatory to a court of 
another state or of a foreign country, shall . . . issue . . .”% 
But whether these sections would be sufficient to give the act ex- 
traterritorial effect has not been decided. 

Neither the acts of New Hampshire and Wyoming nor the 
courts of the states have mentioned extraterritoriality. 


Conflict of Laws: 


Under the Federal Employers’ Liability Act, an injured em- 
ployee, his personal representative or dependent may bring an 
action in the district court of the United States, in the district of 
the residence of the defendant or in which the cause of action 
arose, or in which the defendant shall be doing business at the 
time of commencing such action, and the jurisdiction of the courts 
of the United States is concurrent with that of the courts of the 
several states.'** 

The Workmen’s Compensation acts, not having primarily the 
far-reaching objects of the federal act, and dealing principally with 
local matters, can not provide the employee with a choice of juris- 
dictions. They can, and do, give to their state compensation bu- 
reaus the power to hear and determine controversies arising from 
extraterritorial accidents. But, suppose an employee should be 
hired in such state and should be injured in a foreign state, and 
file his claim before the commission of the foreign state. Would 
it entertain the claim? If it did, could the employer interpose as a 
defense the fact that the injured employee was really under the 
jurisdiction of the state where the contract of employment was 
made and therefore not under the protection of the local act? 





Session Laws of Alaska, 1929, Ch. 25 

Martin v. Kennicott Copper corns ea! red, 207 (1918). 
Laws of! Porto Rico, 1928, 1931, 

Ibid, §9. 

U. 8. C. A, Title 45, Ch. 2, $56. 
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Would the commission or the court of that foreign state, if it 
took the claim, apply its state law or would it apply the law of the 
state where the contract was entered into? Which would govern, 
the lex loci fori or the lex loci contractus? If the commission took 
the claim and made an award could they enforce it? 

If the relation of master and servant existing under a Work- 
men’s Compensation act is contractual, it is a matter of public 
policy as to whether a foreign court would be bound to enforce it. 
Unless, however, a foreign compensation act must be considered 
as contrary to the law or policy of the forum, the court is bound 
to give it full force and effect, in accordance with the universal 
rule in respect to contracts generally.1*> The difficulty here is that 
although the courts of a state, under the above-mentioned rule, 
might be bound to give full force and effect to a foreign contract 
or compensation act, the compensation commission or bureau, where 
the claim must be filed in the first instance, could not do so, for its 
powers are granted and limited by the compensation act, and, not 
being a judicial tribunal but merely an administrative body, it 
could apply only the provisions of the act by which it was created. 
Claims for compensation, with one or two exceptions, are never 
filed, in the first instance, in a court. If the commission of a state 
should entertain a claim for compensation where the contract of 
hire was made in a foreign state, it could not apply the lex loci 
contractus unless expressly given the power to do so. Still the 
courts of that state would be bound to do that very thing. But 
how would the court apply the lex loci contractus in such a case? 
Would it enforce the contract of employment, which includes as 
part of its content the compensation act of the state where entered 
into, or would it enforce the compensation act of the state where 
the contract was made? Obviously, this depends on the nature of 
the foreign compensation act. It would seem, in view of the fact 
that each compensation act sets up its own machinery and pre- 
scribes its own method of administration, that a foreign court, 
much less a foreign compensation commission, could not undertake 
to enforce rights granted by that act, a fortiori, since compensa- 
tion acts usually provide that the remedies thereunder shall be 
exclusive. 

An examination of the acts and cases of some of the states 
will give us an idea of the lack of uniformity in the matter. Less 
than half of the states reveal any expression of thought on the 
subject. 

136. 28 R. Cc. L 724. 
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Applicability of Particular Act to Claims Filed in Foreign 
State— 


The act of Alabama provides: ‘When an accident occurs 
while the employee is employed elsewhere than in this State which 
would entitle him or his dependents to compensation had it happened 
in this State, the employee or his dependents shall be entitled to com- 
pensation under this Act if the contract of employment was made 
in this State unless otherwise expressly provided by said contract, 
and such compensation shall be in lieu of any right of action and 
compensation for injury or death by the laws of any other state.”?** 
If an Alabama employee should be injured in a foreign state, he 
would be entitled to compensation under the Alabama act and none 
other, whether he filed his claim in Alabama or in the foreign 
state. But what would be the outcome of the claim filed in the 
foreign state if the commission of that state could apply only its 
own act? 

Idaho’s act, as well as Maine’s and Vermont’s are similar. 
They provide that “Employers who hire workmen within this state 
to work outside of the state, may agree with such workmen that 
the remedies under this act shall be exclusive as regards injuries 
received outside this state by accident arising out of and in the 
course of such employment; and all contracts of hiring in this state 
shall be presumed to include such an agreement.”!*?7 But these 
sections evidently apply only to the employees who are hired within 
the state to work wholly outside of the state. For the employee 
who works within the state and who might receive an injury while 
outside the state, another section is provided.'** 

The act of Kentucky is also similar: ‘Employers who hire 
employes within the State to work in whole or in part without this 
State, may agree in writing with such employes to exempt from 
the operation of this act injuries received outside of this State; in 
the absence of such an agreement, the remedies provided by this 
act shall be exclusive as regards injuries received outside this State 
upon the same terms and conditions as if received within this 
Sete” 

In Massachusetts if an employee is under the act he is “held 
to have waived his right of action at common law or under the law 





136. Alabama Code, 1928, Ch. 287, §7540. 
187. Idaho Code Anno., 1932, Vol. 3, §43-1003; Itev. Stat. of Maine, 1930, 
55, §2; Gen. Laws of Vermont, 1917, Title 33, Ch. 241, §5774. Italics ours. 


138. See footnote 81. 
139. See footnote 84. 
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of any other jurisdiction in respect to an injury therein occur- 
ring.””!4° 

Under these provisions, if an injury occurred outside of the 
state, the injured employee would be forced to file his claim in the 
state where he was hired in order to be certain of receiving com- 
pensation. 

All Workmen’s Compensation acts, with one or two exceptions, 
make the rights and remedies as provided in the acts exclusive and 
in lieu of any other right or cause of action of the injured em- 
ployee. The usual provision reads, in effect, as follows: “. 
nor shall such employer be subject to any other liability aliatein 
ever for the death of or personal injury to any employee except 
as in this act provided; and, except as specifically provided in this 
act, all causes of action, actions at law, suits in equity, and pro- 
ceedings whatever, and all statutory and common law rights and 
remedies for and on account of such death of or personal injury 
to any such employee are hereby abolished;” or “Such agreement 
or the election hereinafter provided for shall be a surrender by the 
parties thereto of their rights to any other method, form or amount 
of compensation or determination thereof than as provided in 
; this act, and an acceptance of all the provisions of 
this act, and shall bind the employee himself, and his dependents, 
as well as the employer, for compensation for death or injury, as 
provided for by this act.” 

It would seem only reasonable that all these acts, as well as 
those of Alabama, Idaho, Kentucky, Maine, Massachusetts, and 
Vermont, being the only remedy open to the injured employee, 
would be considered as part of the contract of employment and 
would therefore be applied, to the exclusion of the law of the 
forum, But whether the commission of the forum state could or 
would apply the law of the foreign state is problematical, even 
though the courts of the forum state would be forced to. 

A few of the acts, on the other hand, contemplate that a local 
employee injured in a foreign state, might file a claim or suit in 
the foreign state, and also file a claim in the local state. These 
acts limit the total amount of damages or compensation, in such a 
case, to the amount provided in the schedule of compensation of 
the act. The Georgia, Maryland, North Carolina, and Virginia 
acts provide as follows: “. . . provided, however, if an em- 
ployee shall receive compensation or damages under the laws of 





140. Anno. Laws of Massachusetts, Vol. 4, Ch. 152, §§24, 26. 
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any other State, nothing herein contained shall be construed so as 
to permit a total compensation for the same injury greater than is 
provided for in this Act.”"** The act of Texas goes further, and 
provides: “. . . and provided, further, that no recovery can be 
had by the injured employee hereunder in the event he has elected 
to pursue his remedy and recovers in the State where such injury 
occurred.”?#? 

And in Massachusetts the courts have held that an employee 
under the act, hired there and injured in a foreign state in the 
course of his employment and receiving compensation under the 
law of the foreign state, will be entitled to compensation under the 
Massachusetts act, credit being given for the amount received 
under the foreign act.%** 


Applicability of Local Act to Injuries, Where Contract of Hire 
Made in Foreign State— 


So far, in this discussion, we have looked at the question from 
the viewpoint of what a foreign state should or could do in case of 
an injury in that state, when the contract of employment was made 
in another state. In other words, we have looked out from the 
state where the contract was made. Now, if we reverse the point 
of view, we find ourselves in the foreign state, and confronted with 
a claim for compensation, filed for an injury in our state, by an 
employee who was hired in another state. Shall we allow our 
commission to entertain the claim? 

(1) By Court Decisions—Colorado says no. In Hall v. In- 
dustrial Commission,** the employer was a resident of Kansas, in 
which state the employee was hired to work in the western states. 
He was injured in Colorado and filed claim for compensation in 
Colorado. Compensation was denied on the ground that the In- 
dustrial Commission had no jurisdiction to award compensation to 
the plaintiff, in view of the fact that his contract of employment 
was made in another state and his duties were not to be performed 
principally in Colorado only. 

In the New York case of Proper v. Polley et al.*5 the em- 
ployee was a resident of and hired in Pennsylvania by a Pennsyl- 
vanian employer, to work chiefly in the state. At times he would 





141. Georgia Code, 1926, Anno., Sec. 3154, §37(b); Laws of Maryland, 
1933, §65(3) ; North Carolina "Code, 1931, Anno., Ch. 133A, §8081(rr) ; Virginia 
Code, 1930, Anno., Ch. 76A, §37(b). 
bey Laws of Texas, 1931, Ch. 90. 

Migue’s Case, 281 Mass. be 280 N. E. 847 (1933) ; and McLaughlin’s 
pam. ‘O74 Mass. 217, 174 N. E. 338 931). 
144. 77 Colo. 338, 235 P. 10738 (92 5). 
145. 253 N. Y. S. 530, affirmed 259 N. Y. 516, 182 N. E. 161 (1932). 
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be sent outside the state to do temporary work. On one of such 
occasions, while working temporarily in New York State, he was 
injured and killed. His widow filed a claim in New York, which 
was dismissed on the ground that the employment was a Pennsyl- 
vania employment, and that the claim should have been filed in 
Pennsylvania under the Pennsylvania act. 

The Supreme Court of North Dakota, in the case of Paulus v. 
State of South Dakota’*® held, that on principles of comity, the 
courts of the state would decline jurisdiction of a suit against 
another state by an employee of that state for an injury received 
in its coal mine within North Dakota. The state of South Dakota 
had, by constitutional provision and legislative enactment, declared 
the mining of coal a public purpose and governmental function, 
and had purchased and begun to operate a coal mine in the state 
of North Dakota. The plaintiff, a resident of South Dakota, while 
employed in the mine, was injured and brought suit against the 
State of South Dakota for the recovery of damages on account of 
such injury. The court refused to assume jurisdiction of the suit, 
cited section 9453 of the South Dakota Compensation Act, which 
provides for extraterritorial application, and suggested that the 
plaintiff seek such relief as he might be entitled to in the courts of 
his own state. Whether the decision here would have been differ- 
ent had the defendant been a private employer is difficult to say. 

It has been held in Connecticut that a contract of employment 
made in another state to be performed in Connecticut, will be gov- 
erned—as to compensation to the employee for an injury happen- 
ing in Connecticut—by the compensation act of the foreign state, 
provided it be contractual in character (elective), like the Con- 
necticut act, and applicable, like the Connecticut act, to injuries 
wherever occurring. On the other hand, if the foreign act is not 
contractual (elective) in character, or not applicable to injuries 
occurring in other states, or if there be no compensation act in 
the foreign state, then an employee beginning work in Connecticut 
for a foreign employer, will automatically have incorporated into 
his contract of employment, the provisions for compensation under 
the Connecticut act.'? 

The law of Indiana appears to be: that regardless of where 
the contract of employment was made, if it contemplates perform- 
ance or part performance in Indiana, and if the employer is doing 





146. 201 N. W. 867 (1924). 
147. Hopkins v. Matchless Metal Polish Co., 99 Conn. 457 (1933) ; Pettiti 
Sad taste Co., 1038 Conn. 101 (1925) ; Doughtwight v. Champlin, 91 Conn. 
). 
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business in Indiana, the employee, in case of injury occurring in 
Indiana, may be compensated under the Indiana Compensation act. 
However, if the employer had not qualified to do business in Indi- 
ana, and if the employment in Indiana was only temporary, the 
above would not apply. In the case of Johns-Manville v. Thrane,'* 
the court held that the rights and duties provided for by the Indi- 
ana Workmen’s Compensation Act as between employer and em- 
ployee are contractual. The employer in that case was a New 
York corporation licensed to do business in Indiana. The contract 
of employment was made in Illinois, and the employee worked in 
Illinois for some time. At this time nothing was said about his 
going to Indiana. Later, he was sent to Indiana, where he worked 
under the direction of a local boss, and was injured. Claim for 
compensation was filed with the Industrial Board of Indiana. The 
court held that the contract, express or implied, under which he 
was working at the time of his injury was different from the one 
under which he served in Chicago, and whether made in Illinois or 
Indiana, was made in contemplation of performance in Indiana. 
The court intimated, however, that if the employer had not quali- 
fied to do business in Indiana, and if the employment in Indiana 
had been only temporary the result would have been different. 
Another interesting case is that of Hagenback, etc. Shows Co. 
v. Randall,** where the employer and employee entered into a con- 
tract of employment in Ohio, which contemplated employment in 
several states including Indiana, but which expressly stipulated 
that the rights and liabilities of the parties should be governed by 
the laws of the District of Columbia. The employer was an Indi- 
ana corporation, and at the time of the injury was carrying on 
its business in that state. The Indiana appellate court held that 
the employer’s obligation under the Indiana Compensation Act was 
superimposed upon the Ohio contract as a condition of its per- 
formance in Indiana, and awarded compensation to the employee. 


In Darsch v. Thearle Duffield, etc. Co.,*° it was decided that 
contracts of employment entered into between citizens residing in a 
foreign state, if the employee should happen to come temporarily 
into the state, or if the employer maintained no office in the state 
for doing business in the state, do not come within the provisions 
of the Indiana Workmen’s Compensation Act. 
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In Minnesota, the necessary condition for the application of 
the Minnesota act to injuries occurring within or without the state 
is that the business of the employer be “localized in the state.” In 
Ginsburg v. Byers,!™ the employee, a resident of another state and 
hired therein by the employer, a resident of Minnesota, to work in 
Minnesota, was awarded compensation under the Minnesota act 
for an injury occurring in Minnesota, because the business of the 
employer was localized in Minnesota; and in Brameld v. Dickin- 
son Co.,'%? the finding was that the deceased employee came within 
the provisions of the Minnesota act. There, the employee was a 
traveling salesman, working out of Mason City, Iowa, where he 
lived. He was furnished an automobile, carried samples, visited 
the trade, and kept the record of his transactions at his home. It 
does not appear where the contract of employment was made. The 
defendant, however, was a corporation doing business in Minne- 
apolis. The deceased was injured and died in Iowa. Because the 
business of the employer was localized in the state, the employee 
was held to come under the act. 

In another Minnesota case, Christ v. C. & N. W. Ry. Co.3% 
the Wisconsin Workmen’s Compensation Act was pleaded as a 
defense to a suit for damages for personal injuries sustained in 
Wisconsin. It appeared that both the employer and the employee 
were under the Wisconsin act. The verdict was for the defendant 
because “‘the act, as between the two, provided the exclusive rem- 
edy.” 

Evidently, if an employee is injured in Nebraska, he will be 
entitled to claim compensation under the Nebraska act, even if he 
was employed in another state, providing the industry carried on in 
Nebraska was incidental to the services to be performed in the 
state where he was hired, for it was held in the case of Freeman 
v. Higgins,** that the Nebraska Workmen’s Compensation Act is 
not applicable, where the contract of employment was made in 
another state for services to be performed there and the employer 
was not engaged in an industry in Nebraska to which the services 
to be rendered were incidental. 

In Ohio, it seems that if an employee is hired to work in the 
state, he will come under the Ohio act, in case of injury.7** 








- 171 Minn. 666, 214 N. bo: (380). 

152. 186 Minn. 89, 249 N. Ww. 465 (193 ). 

153. 176 Minn. 592, 224 N. W. 247 (13529). 

154. 123 Neb. 73, 242 N. Nw. 271 (1932). 

155. Ind. Comm. v. Ware, 10 Ohio App. 375 (1920). In this case, the 
employee was employed by an Ohio employer, and was injured while working 
for the employer in the state of Kentucky. The case does not state where 
the contract of employment was made, nor that the labor was to be performed 
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In Oklahoma, the Industrial Commission has jurisdiction when 
the injury occurs within the state, and the Oklahoma act is applied. 
In the case of Associated Indemnity Corp. v. Landers,'** the claimant 
was employed in Kansas, as a linesman to do work in Oklahoma, 
the place of his residence. The employer was an Oklahoma cor- 
poration doing business in Oklahoma. All of the work that the 
claimant did for the employer was done in Oklahoma. The em- 
ployer had insured his compensation liability covering contracts of 
employment made in Kansas and also covering contracts of em- 
ployment made in Oklahoma. The petitioners contended that since 
the contract of employment was made in Kansas and since the 
Kansas Compensation Act has extraterritorial scope, the Oklahoma 
State Industrial Commission was without jurisdiction to make an 
award. The court said: “Jurisdiction of the State Industrial 
Commission is not dependent upon where the contract of employ- 
ment was made or the place of residence of the injured employee. 
Under the provisions of the Workmen’s Compensation Act, the 
State Industrial Commission has jurisdiction when the injury oc- 
curs within the state of Oklahoma, and the compensation to be 
awarded is that provided by the provisions of the Workmen’s Com- 
pensation Act, and not that provided by the provisions of the 
Workmen’s Compensation Act of some other state.” 

Wisconsin courts have held that if an employee is injured in 
Wisconsin, the Wisconsin act applies, without regard to the place 
where the contract of employment was made. In Wandersee v. 
Ind. Com.,1*? the court said: “. . . to constitute a person an 
employee under the provisions of the act such person must render 
service for another in the state of Wisconsin under a contract of 
hire, express or implied, oral or written. Until he performs serv- 
ices for another in the state of Wisconsin he is not an employee. 
The terms of the act do not affect him and he is not bound by it. 
As soon as he performs service for another in the state of Wis- 
consin under a contract of hire, then the act enters into and be- 
comes a part of the contract, ‘not as a covenant thereof, but to the 
extent that the law of the land is a part of every contract’ . 
and he is entitled to compensation under the act for injuries sus- 





in Ohio. The questions of whether an injured workman can recover com- 
pensation when he is employed in Ohio to do work entirely outside the state, 
and whether a workman employed outside the state to work og d within 
and partly without the state has any rights, was not decided by the court. 
The court did say, however, p. 382: “it is clear that to come within the 
policy of the statute the claimant must be an Ohio workman. He must be 
either employed in Ohio or employed to work in Ohio.” 

156. 159 Okla. 190, 14 P. (2d) 950 (1932). 

157. 198 Wis. 345 (1929). 
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tained while rendering service under the contract, whether it be 
within or without the state.” 

Another Wisconsin case, directly in point, is that of Interstate 
Power Co. v. Ind. Com.'*8 There, the employee lived in and was 
a resident of the state of Iowa. The employer was a Wisconsin 
corporation, was licensed to do business in Iowa and maintained 
its principal office in Iowa. The employer carried compensation 
insurance under the Iowa laws. The employee was employed in 
Iowa and worked exclusively there until 1925, when he was sent 
to Wisconsin on temporary work. He was under the superin- 
tendence of and was paid by the Iowa office. He was killed in 
Wisconsin while in the course of his employment. The dependents 
of the employee received compensation in Iowa under a lump sum 
settlement contract approved by the Iowa Industrial Commission. 
It is not clear how the matter came before the Wisconsin Industrial 
Commission, but nevertheless, the court upheld the jurisdiction of 
the Wisconsin commission, and ordered the employer to pay into 
the state treasury, for the benefit of the dependents of the deceased 
employee, a sum of money, less the amount paid under the Iowa 
settlement contract. 

In Bradford Electric Co. v. Clapper, the suit was originally 
brought in the New Hampshire court, and was transferred to the 
Federal court on account of diversity of citizenship. The defend- 
ant company was a Vermont corporation with its principal place 
of business in Vermont, and had lines extending into New Hamp- 
shire. The employee was a resident of Vermont, was employed 
by the company there for service in either state, and while casu- 
ally in New Hampshire, whence he had been sent to replace some 
burnt-out fuses, was killed. The question was: “May the New 
Hampshire courts disregard the relative rights of the parties as 
determined by the laws of Vermont where they resided and made 
the contract of employment; or must they give effect to the Ver- 
mont act, and to the agreement implied therefrom, that the only 
right of an employee against the employer, in case of injury, shall 
be the claim for compensation provided by the statute?” The 
court decided the latter—that the rights of the parties should be 
governed by the law of Vermont, where the contract of employ- 
ment was made. This decision by the United States Supreme Court 
raises to a constitutional principle under the full faith and tredit 
clause the proposition that if a Workmen’s Compensation Act is 





158. 203 Wis. 466 (1931). 
159. 286 U. S. 145 (1932). 
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applicable to an injury outside the state, under the “contract” or 
“statutory relation” theory, at least where the act is elective, it 
must be given full effect in a sister state and thus bars any other 
form of relief. 

The reasoning in the Clapper case was followed in Cole v. 
Industrial Commission and in Weiderhoff v. Neal.1® In the Cole 
case, the employer and employee were residents of Indiana, where 
the central headquarters of the business were located and where 
the contract of employment was entered into. The employee was 
injured while in the course of his employment in the State of 
Illinois. Claim for compensation was filed before the [Illinois 
Workmen’s Compensation Commission and an award was entered. 
On writ of error to the Supreme Court, the judgment was reversed, 
the court saying, page 419: “No substantial distinction is to be 
made between the law and the facts in the Clapper case and in the 
instant case. The contract of employment herein having been 
entered into in the State of Indiana between parties who were 
subject to the terms of the Indiana Compensation Act, the pro- 
visions of the act for an exclusive remedy under it must prevail. 
No other remedy is available.” 

The Weiderhoff case was a proceeding to enjoin the mem- 
bers of the Missouri Workmen’s Compensation Commission from 
entertaining jurisdiction of a claim for compensation filed before 
it on account of an injury which occurred in that state to an em- 
ployee who had been hired in Illinois, The plaintiff (employer) 
contended that the Workmen’s Compensation law of Illinois was 
applicable and that the claimant should seek an adjustment of 
damages under the laws of Illinois. The court upheld this con- 
tention on the ground that the full faith and credit clause demanded 
it. The court said, page 799: “When plaintiff and its employee 
entered into their engagement, the Werkmen’s Compensation Laws 
of Illinois automatically fixed their relationship and the substan- 
tive rights of each one. The contract of the employment was 
entered into in view of the law, and the statutes became a part of 
the contract. It was their engagement therefore that in case of a 
claim for damages, whether accruing in the territorial limits of 
Illinois or beyond such limits, such claim would be determined 
and adjusted under the laws of Illinois. This was a valid under- 
taking and fixed the substantive rights of the parties, and each one 





160. Cole v. Ind. Com., 353 Ill. 415, 187 N. E. 520, 90 A. L. R. 116 (1933) ; 
Weiderhoff v. Neal, 6 F. Supp. 798 (Mo.) (1934); See also note in 11 No. Car. 
L. Rev. 116 (1932). 
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became bound thereby. See Daggett v. Kansas City Structural 
Steel Co., 65 S. W. (2d) 1036... .” 

In Logan v. Missouri Valley Bridge & Iron Co.,'* the appel- 
lant sought to enforce in the courts of Arkansas the liability of his 
employer under the Workmen’s Compensation act of Oklahoma 
for an injury which occurred in Oklahoma, but was denied recovery 
on the grounds that “no machinery is provided by the Oklahoma 
Workmen’s Compensation Act by which plaintiff could avail him- 
self of the benefits of the [Oklahoma] Workmen’s Compensation 
Act in Arkansas. Likewise, there are no judicial processes in 
Arkansas that could be adapted to the enforcement of the provi- 
sions of the Oklahoma Workmen’s Compensation Act.” 

In Verdicchio v. M’Nab & Harlin Mfg. Co.,°*? the only ques- 
tion was whether the Workmen’s Compensation Act of New Jer- 
sey conferred a cause of action for the death of an employee who 
elected to come under the act, without applying to or action by a 
judge of the court of common pleas of New Jersey, as therein 
provided. The defendant, a New York corporation, conducted 
a business in New Jersey, the contract of employment was made 
and entered into and the injury occurred there. The New York 
court, in denying the right, said: “. the foreign statute does 
not give an independent cause of action enforceable anywhere. 
It has provided an administrative remedy by prescribed procedure 
in New Jersey as a substitute for any cause of action that there 
might otherwise be, and it was optional with the employee to 
accept it or not, and he stipulated with his employer to accept it.” 
To the same effect is the case of Prdich v. N. Y. Cent. R. Co.?* 

The true “contractual theory” was adopted in the case of 
Barnhart v. American C. Steel Co.1* In that case the employee 
was hired in New Jersey, and while working in New York, re- 
ceived injuries from which he died. His personal representative 
filed suit for damages in New York. The court enforced the con- 
tract entered into in New Jersey, thereby denying the recovery 
of damages for the death of the employee, on the ground that 
the New Jersey Workmen’s Compensation act, being contractual, 
became part of the contract of employment, which contract, unless 
contrary to the public policy of New York, should be enforced by 
the New York courts. “The decedent could not have maintained 
an action at law. Therefore, his personal representatives are 





161. 157 Ark. 528, 249 2. LS # 923). 
162. 178 App. Div. 48, Ig 1350 (1917). 
163. 111 Misc. Rep. 130, 483 uO Y. S. 20) i. 920). 
164. 227 N. Y¥. 631, 125 'N. E. N76 (19 
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barred from maintaining action. They have the same rights he 
had and no others.” And further, “The contract of employment 
was valid in New Jersey, and being so, prevents the maintenance 
of an action for the recovery here sought in New York.” In 
other words, the court, instead of denying the right of action in 
New York on the ground that the rights and remedies under the 
New Jersey act were exclusive, as such, foreclosed the plaintiff 
from maintaining the action in New York because he had no right 
of action in the first place—the decedent, having been employed 
in New Jersey under the act of that state, which became a part 
of his contract of employment, never had any other right for in- 
juries sustained than were provided by and in the manner pre- 
scribed by the New Jersey Act. Therefore his personal repre- 
sentative had exactly the same right and none other, 

In Moseley v. Empire Gas & Fuel Co., it was held that “a 
transitory cause of action can be maintained in another state, even 
though the statute creating the cause of action provides that the 
action must be brought in the local domestic courts; the venue is 
no part of the right to recover damages for personal injuries in- 
flicted by common law negligence, and a state cannot, under the 
full faith and credit clause of the United States Constitution, 
create a transitory cause of action and at the same time destroy 
the right to sue on that transitory cause of action in any court 
having jurisdiction. But those rules are not controlling where the 
right to recover compensation arises out of contract, and the reme- 
dy afforded by the statute creating the cause of action is exclusive, 
and both employer and employee have accepted the statute as part 
of their contract, and the statute prescribes a procedure for ad- 
justing the compensation, and tribunals for enforcing the right, 
entirely different from the proceedings of courts proceeding ac- 
cording to the course of the common law, and the statute itself 
says that no action or proceeding under it can be brought outside 
of the state.” And again, “Where the statute creating the right 
provides an exclusive remedy, to be enforced in a particular way, 
or before a special tribunal, the aggrieved party will be left to the 
remedy given by the statute which creates the right.” 


(2) By Express Provisions—The compensation acts of Ari- 
zona, Delaware, Idaho, Missouri, Nevada, Pennsylvania, Utah, and 
Vermont contain express provisions concerning injuries in cases 
where the contract of employment was made in another state. 





165. 





313 Mo. 225, 281 S. W. 762 (1925—headnotes). 
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The pertinent section of the acts of Arizona, Idaho, Utah and Ver- 
mont reads as follows: “If a workman who has been hired out- 
side of this state is injured while engaged in his employer’s business, 
and is entitled to compensation for such injury under the law of 
the state where he was hired, he shall be entitled to enforce against 
his employer his rights in this state if his rights are such that 
they can reasonably be determined and dealt with by the commis- 
sion, [board, or commissioner] and the court[s] in this state.’ 
Under this section the act of the state where the contract was 
made would determine the rights and remedies of the injured 
employee. : 

This section has been construed in Arizona as applying only 
to cases where the status of employer and employee and the injury 
both arise outside of Arizona.’** The case was one where the con- 
tract was made in California and the injury occurred in Arizona. 
The workman was awarded compensation according to the Ari- 
zona act and not by the California act, on the ground that so long 
as the injury occurred in Arizona, the beneficiaries were governed 
by the Arizona act. 

Delaware’s and Pennsylvania’s acts apply to “all accidents oc- 
curring within this State [Commonwealth], irrespective of the 
place where the contract of hiring was made, renewed or 
exten@e@ . sw 

Missouri’s act provides: “This chapter shall apply to all in- 
juries received in this state, regardless of where the contract of 
employment was made . . . .””8° 

In Nevada, an employee of a Nevada employer, whether hired 
within or without the state, and whether injured within or without 
the state, is entitled to compensation, if both elect to be bound by 
the act.17° 





_. 166. Rev. Code of Arizona, 1928, Ch. 24, §1429; Idaho Code Anno., 1932, 
Vol. 3, §43-1415; Rev. Stat. Utah, 1933, §42-1-52; Gen. Laws of Vermont, 1917, 
Title 33, Ch. 241, §5771. 

167. Ocean A. & G. Corp. v. Ind. Comm., 32 Ariz. 275, 257 P. 644 (1927). 

168. Laws of Delaware, 1919, §94; Purdon’s Pennsylvania Stat., Title 77, §1. 

169. Missouri Stat. Anno., Vol. 12, Ch. 28, §3310(b). But see Mosely v. 
Empire Gas & Fuel Co., cit. note 165 — 

170. Nevada Comp. Laws, 1929, Sec. 2680, §41, which provides: “Any 
employer of labor in the State of Nevada and any employee thereof, whether 
hired in or out of the state and whose duties may be partially or bytes out 
of the state, may, by their joint election, elect to come under the provisions 
of this act in the manner following: Both the —— and the employee 
shall file with the commission a written statement that they accept the pro- 
visions of the Nevada industrial insurance act. When filed, such statement 
shall operate to subject them to the provisions of said act, and of all acts 
amendatory thereof, until such time as the employer or employee shall there- 
after file in the office of thé commission a notice in writing that he withdraws 
his election. After such joint election is made, any employee who receives 
personal injury by accident arising\ out of and in the course of such employ- 
ment shall be entitled to receive compensation according to the provisions of 
this act, even though he was hired outside of this state and received such 
injury outside of this state.” 
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Applicability to Interstate Commerce: 


As most of the scheduled air transportation in this country 
is of an interstate character, it is of some importance to look into 
the acts of the several states to see what their provisions in re- 
spect to this type of work are. Under the Federal Constitution, 
the Congress has power to regulate interstate commerce. Thus, 
when Congress enacted the Second Employers’ Liability Act to 
deal with railroad employees injured while engaged in interstate 
commerce, state compensation acts yielded, wherever applicable to 
the same injuries. Generally speaking, until Congress legislates 
in the premises, the states under their police power may enact 
laws affecting interstate commerce, but not directly burdening it.” 


Since there is no federal legislation dealing with injuries to 
employees in interstate air transportation, the compensation laws 
of the states can be said to be applicable thereto unless the acts 
themselves expressly deny such applicability. This conclusion is 
consistent with an underlying desire by the courts to afford pro- 
tection to injured employees under Workmen’s Compensation acts 
wherever possible. Recent cases reach this result, which would 
seem to be the sensible way of handling the problem.1”? 

A recognized exception to this is where there is a conflict 
with the admiralty jurisdiction of the United States, following the 
Jensen case.‘7® In the case of Reinhardt v. Newport Flying Service 
Corp., a hydroplane, while on the territorial waters of the state, 
was treated as a ship, subject to admiralty jurisdiction and hence 
beyond the jurisdiction of the Workmen’s Compensation law of 
New York.1"* 


Provisions Denying Applicability— 


With the exception of those of Alabama, Colorado, Iowa and 
Tennessee, all Workmen’s Compensation laws may be said to be 





171. Drtina v. Charles Tea Co., 204 Vil. App. 183 (1917); Stohl v. Pacific 
Const. S. S. Co., 205 Fed. 169, 177 (19 13) ; Second Hmeloxers Liability Cases, 
223 U. S. 1, 54, 55 (1911); Sherlock v. Alling , 93 U. S. 99 (1876); Smith v. 
Alabama, 124 U. S. 465, 473, 480, 482 (i888) Nashville etc. Ry. v. Alabama, 
128 U. a; 96, 99 (1888); heid ¥. Colorado, 187 U. ae 146 Bae ie ; Staley v. 
Iu. Cent. hy. Co., 268 Ill. 356, 109 N. E. 342, L. SR 1916A 450. See case 
of Boston and Maine R. Co. V. Armburg, 52 Sup. Ct 336, 285 U. S. 234 (1932) 

upholding application of Massachusetts Workmen’s Compensation Act to em- 
ployees of interstate railroad injured while engaged exclusively in intrastate 
commerce. Comment on case in 27 Ill. L. Rev. 823. See also Gilvary v. Cuya- 
hope, Valley Ry. Co., 54 Sup. Ct. 573 (1934). 

172. Colonial Air Transport Inc. et al. v. Edna Tallman, 259 N. Y. 512 
(1932) ; Murray v. Ind. Acc. Com., 14 P. (2d) 3d (Cal. 1932). See article by 
Zollmann, this issue, p. 

173. Jensen v. So. Pac. Co., 244 U. S. 205, L. R. A. 1918 C 451, rev’é 
215 N. Y. 514. 

174. 232 N. Y. 115, 183 N. EB. 871 (1921). 
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applicable to air transport operators engaged in interstate commerce. 

The act of Alabama provides: “Articles 1 and 2 of this 
Chapter shall not be construed or held to apply to any common 
carrier doing an interstate business while engaged in interstate 
commerce . . . .”27§ That air transport services fall within 
the legal classification of common carriers is now definitely estab- 
lished.17* The act of Colorado is similar. It provides: “The 
provisions of this Act shall not apply to common carriers engaged 
in interstate commerce nor to their employees.’’77 Tennessee’s 
act provides: “This Chapter shall not apply to: (a) Any common 
carrier doing an interstate business while engaged in interstate 
commerce . . . .”178 The act of Iowa provides: “So far as 
permitted, or not forbidden, by any act of Congress, employers 
engaged in interstate or foreign commerce and their employees 
working only in this state shall be bound by the provisions of this 
Geter. 2s 

Each of these four states provides that their compensation laws 
apply to injuries occurring outside the state, if the contract of em- 
ployment was made within the state. How would a pilot, injured 
while engaged in an interstate flight, recover compensation in any 
one of these states? Certainly, the language of these provisions 
clearly excludes common carriers while engaged in interstate com- 
merce, from the operation of the acts, and leaves them under the 
common law system or other statutory system. 


Provisions Limiting Applicability— 


It is not here necessary to classify the acts according to their 
interstate commerce provisions, In general, they may be placed 
in four basically similar groups: (1) that group which provides that 
the acts shall apply to employers engaged in interstate commerce 
and to their employees, where the Congress has established a rule 
of liability, only to the extent that the interstate and intrastate work 
may and shall be clearly separable; (2) that group which provides 
that the acts shall not apply to businesses or employments which, 
according to law, are so engaged in interstate commerce as to be not 
subject to the legislative power of the state; (3) that group which 
provides that the acts shall not apply to employers and employees 





175. Alabama Code, 1928, Ch. 287, §7543. 

176. See Fagg, Fred D., Jr., and Fishman, Abraham, “Certificates of 
— for Air Transport,’ 3 JoURNAL oF AIR LAW 7, and note 3 

177. Comp. Laws of Colorado, Ch. 80, §4384. 

178. Code of Tennessee, 1932, Ch. 43 is 56. 

179. Code of Iowa, 1931, Ch. 70, §1417. 
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engaged in interstate commerce in case the laws of the United States 
provide for compensation or for liability for injuries or death in 
such employments and which laws are exclusive; and, (4) that 
group which provides that the acts shall not apply to common 
carriers by railroad. There is nothing in these groups which ex- 
cludes interstate air transportation, and since there is no federal 
employers’ liability act for this type of transportation, they can be 
said to apply. 


Absence of Applicability Provisions— 


The compensation acts of Nevada, New Hampshire, New Jer- 
sey, North Carolina, Pennsylvania, Rhode Island and Wisconsin, 
make no mention of interstate commerce. For the same reason as 
stated above, it may be said that these acts are applicable to injuries 
received by employees of interstate air transport operators. 


Specific Mention of Aeronautics: 


Only four Workmen’s Compensation acts specifically mention 
aviation. They are Idaho, Illinois, New York, and Washington. 

The mention of it in the Idaho act is found in the list of 
employments excepted from the provisions of the act. It pro- 
vides: “None of the provisions of this act shall apply to: 
Employment of airmen or individuals, including the person in com- 
mand and any pilot, mechanic or member of the crew, engaged in 
the navigation of aircraft while under way; . . . unless prior 
to the accident for which claim is made, the employer had elected 
in writing filed with the board, that the provisions of the act shall 
apply.””2#° 

The Illinois act mentions aviation in the classification of em- 
ployments which are subject to the act: “The provisions of this 
Act hereinafter following shall apply automatically and without 
election to . . . and to all employers and all their employees, 
engaged in any department of the following enterprises or busi- 
nesses which are declared to be extra hazardous, namely: 

“. . . 3. Carriage by land, water or aerial service and 
loading or unloading in connection therewith, — 

The New York act is similar: “Hazardous employments. 
Compensation shall be payable for injuries or death incurred by 
employees in the following employments; Group 6. Manufacture 





180. See footnote 21, supra. 
181. Smith-Hurd Rev. Stat. of Illinois, 1933, Ch. 48, §139. 
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of ... , @epepiege, . . . alveweiL ..... .. Goad. 
Operation of aeroplanes, aircraft, “ae 

The mention of aeronautics in the Washington act is found in 
the schedule of premiums payable to the accident and medical aid 
funds of the state. As will be seen later, the only method of 
insuring compensation in this state is by contributing to the State 
Fund. All employments are classified by the act, and provided 
with a basic premium rate which is subject to change by the De- 
partment of Labor. The pertinent section provides: “ 
The basic premium rates for the accident fund and the medical aid 
fund, effective immediately upon the passage of this act until so 
modified by the director of the department of labor and industries, 
shall be in accordance with the following classifications, sub-clas- 
sifications and schedules: . . . Class 34-5 Aeroplane pilots and 


industry —_ 


Insurance Requirements: 


Excepting the Workmen’s Compensation acts of Alabama and 
Alaska, neither of which requires employers under the act to in- 
sure their compensation liability, all acts make it compulsory on 
employers who are under the act to insure their risks, There are 


five states wherein the only method of insuring compensation is 
by contributing to the state insurance fund. The remaining states 
allow the employer to select a prescribed method of insurance. The 
insurance provisions of the acts are various and may be classed 
into at least sixteen groups. Sufficient space is not allotted here 
to delve into all phases of the insurance provisions of the acts, but 
a general survey will give the reader an idea of what an air trans- 
port operator should study in order to carry its risks as economical- 
ly as possible. 


Absence of Insurance Requirements— 


As stated above, under the Alabama act, an employer may at 
his option insure his liability, or any part of it, for all employees 
or for only a particular class or classes of employees. This is the 
most liberal of all acts in this feature.1® 

In Alaska, the employer, after injury to or death of an em- 
ployee, may deposit with the Clerk of the District Court, a sum 





182. Cahill’s Consol. Laws of New York, 1930, Ch. 66, §3. 
* ae a 1938 Pocket Suppl. Remington’s Rev. Stat. of Washington, Title 50, 
184, 


a). 
ys Code, 1928 Ch. 287, §7584. 
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of money sufficient to pay the amount of compensation, or a bond 
to insure the payment of any judgment which might be entered 
against him on account of such injury or death.1*5 


Provisions for State Funds Only— 


An employer under the act in Nevada, North Dakota, 
Oregon, Washington or Wyoming has no choice in the matter 
of insuring his compensation liability. He must contribute 
a certain prescribed percentage of his payroll into a state 
insurance or accident fund. This is the only existing method. 
In general, the “state fund” provisions of these five acts are 
similar. Usually the compensation commission or like body 
given superintendence and control of the fund. All employers are 
required to make periodical payroll reports and to pay as premium 
or contribution to the fund a certain percentage of their payrolls. 
The commission usually classifies all employments and establishes 
the basic premium rate for each class. These rates may be changed 
periodically, according to the experience in the various classes of 
risks. Merit ratings are allowed to employers who have shown a 
good experience. In some cases, if it is determined that the pre- 
miums collected have been larger than required to afford the nec- 


essary protection within an employment, refunds are made. The 
state funds are non-profit earning, and the managers of the funds 
are enjoined by the act to operate the fund in such a way, after 
taking out a certain amount for expenses and a reserve or catas- 
trophe fund, so that the fund shall be neither more nor less than 
self-supporting.1®* 


Provisions Allowing Choice of Methods—'*" 


Fifteen other compensation acts make provision for state acci- 
dent funds for insuring compensation visks, but they are not monop- 





185. Session Laws of Alaska, 1929, Ch. 25, §9-20. 

186. For full provisions, see the respective acts: Nevada Comp. Laws, 
1929, Hillyer, Vol. 2, Sec. 2680, §21; Suppl. to 1913 oar. Laws of North 
Dakota, Ch. 6, $396a6 et seq.; Oregon, Code Anno., Vol Ch. 18, §49-18226 
et seq.; Remington's tev. Stat. Washington,, 1933 Suppl., Here: and Wyoming 
Rev. Stat., 1931, Ch. 124-117. 

187. Space does not permit a thorough study of the requirements for each 
method of insuring compensation risks. In short, it can be said that State 
Funds, mentioned below, are organized and managed similarly to the monop- 
olistic State Funds. 

Where the act allows an employer to insure his risk in a corporation or 
mutual association authorized to conduct the business of workmen’s com- 
pensation insurance in the state, the policy must conform to the particular 
act and must be approved by the Industrial Commission. 

Before an employer may be a “self-insurer,’” he must satisfy the com- 
mission of his financial ability to carry his own risks; he may be required 
from time to time to deposit funds or other security with the commission for 
the payment of compensation liability; he may be required to pay a tax into 
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olistic. They are provided in addition to and are more or less com- 
petitive with other methods of insuring. Thus, we find that in 
Arizona,’** California,’®® Colorado, Maryland,’ Michigan.’ 
Montana,’** New York,'** Pennsylvania,’®* and Porto Rico,’® em- 
ployers under the act have the choice of; (1) insuring under the 
state fund, or (2) taking out insurance with some stock company or 
mutual association authorized to insure workmen’s compensation 
risks, or (3) self-insuring their risks. Within this group there are 
differences as to the coverage a policy must effect. For example, in 
Arizona, every policy of insurance for compensation, issued by the 
commission or by another must cover the entire liability of the em- 
ployer to his employees covered by the policy,®? while in Cali- 
fornia a policy may be issued insuring either the whole or any 
part of the liability of the employer, and may restrict or limit the 
insurance in respect to locations, employees, operations, risks, or 
kinds of compensation.?®* 

In Idaho, an employer under the act (1) may insure in the 
state fund, (2) may deposit security with the Industrial Accident 
Board securing the payment of compensation, which is really a 
form of self-insurance, or (3) may enter into agreement with 
his employees to provide a system of compensation benefits in 
lieu of the compensation provided by the act.'* 

Ohio’s act provides for insurance by the state fund, or under 
certain conditions, by self-insurance.? 

Texas has what is known as the. Texas Employers’ Insurance 
Association, which is a state organization for the purpose of is- 
suing policies under the Workmen’s Compensation law and the 
Longshoremen’s and Harbor Workers’ Compensation Act of the 
United States. Employers may subscribe to the association or 





the State Fund; the permit to carry his own risks may be revoked at any 
time for cause. 

Some acts permit the employer to maintain a substitute scheme or system 
of compensation by agreement with his employees, in lieu of the insurance 
and compensation provided by the act. Such agreement must be approved by 
the commission, must confer benefits equal to or greater than those provided 
for in the act, and may be revoked by the commission, for cause. Any con- 
tributions by “employees into such substitute system must confer benefits in 
addition to the regular compensation benefits of the act, commensurate with 
such contributions. 

188. Rev. Code of Arizona, 1928, Ch. 24, Act 5, §1422. 

Gen. Laws of California, 1931, Deering, Vol. 2, Act 4749, §29 et seq. 
Comp. Laws Colorado, 1921, Ch. ‘* s 

Anno. Code Maryland, Bagby, Vol. Ts, are. 

Comp. Laws Michigan, 1929, Ch. 150, 473. 

Rev. Codes of Montana, Ch. 213, 29 0 et seq. 

Cahill’s Consol. Laws, New York, Ch. 66, $650, 54. 

Purdon’s Pennsylvania Stat., Title Ti; 8501 

Laws of Porto Rico, 1931, Act 78, {? 

Rev. Code of Arizona, cit. note 18 142s. 
Gen. Laws California, cit. note 189, §§31, 41. This feature of the 


198. 

acts will be found infra, under the Appendix. 
1 Supra, note 187, Idaho Code Anno., 1932, Vol. §43-1601 et seq. 
200. Page’s Anno. Ohio Gen. Code, Ch. 286, $1465- 63. 
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take out insurance with a stock, mutual, or reciprocal insurance 
company.** 

Oklahoma employers have the choice of (1) insuring in the 
state fund, (2) taking out insurance with an insurance company, 
(3) depositing security in the form of guarantee insurance with 
the commission, (4) being a self-insurer, or (5) making an agree- 
ment with employees for a scheme of compensation benefits or 
insurance in lieu of the compensation and insurance provided by 
the act.*°? 

In Utah, an employer may either (1) contribute to the state 
fund, (2) take out insurance, (3) be a self-insurer, or (4) enter 
into an agrecment with his employees, such as mentioned above.?* 

West Virginia’s act provides for (1) insuring with the state 
fund, (2) self-insurance, (3) the filing of security to insure the 
payment of compensation, or (4) the maintenance of benefit funds 
or systems of compensation to which employees are not required 
or permitted to contribute.?™ 

The acts of Illinois, Iowa, Connecticut and Rhode Island pro- 
vide four methods of insuring compensation liabilities: (1) by 
self-insurance, (2) by depositing security to insure compensation, 
(3) by taking out insurance, (4) or by an agreement between 
employer and employee for a substitute scheme or system. The 
Connecticut act also allows the employer a combine of (2) and 
(3); the Rhode Island act allows a combination of (1) and (2); 
and the Illinois act allows the employer to carry excess insurance 
on (1) and (2).?% 

The acts of Delaware, Georgia, Indiana, Kansas, Kentucky, 
Missouri, South Dakota, and Virginia make provision for (1) 
taking out insurance, (2) self-insurance, or (3) an agreement be- 
tween employer and employees for a system of insurance and com- 
pensation in lieu of the compensation provided for in the act.?° 

In Maine, the employer may take out insurance or be a self- 
insurer, The acts of Minnesota, Nebraska, New Jersey, North 
Carolina, Tennessee, Wisconsin and District of Columbia also give 
the employer this choice.?°? 





Complete Stat. Texas, Title 130, Parts III, 7, IV, 2. 
Oklahoma Stat., 1931, Ch. , §13374; also Ch. 72, Act 2. 
Rev. Stat. Utah, 1983, § 42-1- 44, 42- 1-50. 
West Virginia Off’l. Code, 1931, Ch. 23, Act IT, §6 et seq. 
See Smith-Hurd Rev. Stat. Illinois, 1933, Ch. 48, $162 et seq.; 
a, 1931, Ch. 72, $1467 et seq.; Gen. Stat. Connecticut, Ch. 280, $5254 
: Rhode Island ‘Gen. Laws, 1923, oi 92, §1259 et seq 
. See Rev. Code, Delaware, Ch. Sad 3 seq. ; _— Code, 1936, 
Sec. 3154, §66; Burn’s Indiana Stat., -_" §§5, 68, 1; 1931 Suppl. to Rev 
Stat. of Kansas, §32; Carroll’s Kentucky af! 1936, Ch. 187, §4946 et seq.; 
Missouri Stat. Anno., Ch. 28, §3823 et seq.; Comp.’ Laws of South Dakota, 
§§9439, 9 ~ a Fs A, $68 et seq. 
07. . Stat. Maine, 1930, Ch. 55, §6; Mason's Minnesota Stat. 
Ch. 238A, §4289; Comp. Stat. Nebraska, 1929, Ch. 48, Art. 1, §48-146; Laws of 
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The acts of Louisiana and New Mexico provided the employer 
with a choice of (1) taking out insurance, (2) filing security for 
the payment of compensation, or (3) being a self-insurer. *°° 

In New Hampshire the employer may either be a self-insurer 
or file a bond with the commissioner covering his liability.?° 

In Vermont, the employer may either (1) take out insurance, 
(2) take out guarantee insurance, (3) deposit security with the 
State Treasurer, (4) be a self-insurer, or (5) deposit a sum of 
money in a bank or trust company to be held as security for the 
payment of compensation.??° 

In Massachusetts, an employer comes under the act by taking 
out insurance. If he does not insure his risks, it amounts to an 
election not to be bound by the act. Apparently, this is the only 
insurance requirement under the act.*2? 

In some states the employer is allowed, not only to select a 
method of covering his risks, but he may combine two methods, 
covering part of his risk by one method, and the balance of his 
risk by another. Illinois, New York, Missouri, and California, 
for example, have such acts. In Illinois, he may self-insure his 
risk up to a certain figure, or file security for a certain portion of 
his risk, and take out insurance covering his liability in excess of 
those amounts. However, if he is covered by the one method 
only—that of taking out insurance—the policy must cover all em- 
ployees and his entire liability. In New York the employer may 
split his risks as to groups of employees, risks, places of employ- 
ments, etc. California’s act allows the employer the same choices. 

Other states limit the employer to only one method of covering 
his risks. 

The airlines of the country expend large sums annually in 
Workmen’s Compensation insurance premiums. It is generally con- 
ceded that this money is expended not only for the protection 
which insurance affords, but also for the service which insurance 
companies offer in taking compensation risks. But it is a rather 
expensive service. By carefully analyzing the compensation acts 
of the states through which they operate, air transport operators 
should be able to effect methods which would save them appreciable 
amounts of money annually. 





New Jersey, 1917, Ch. 178, §3, 4, 14; North Carolina Code, 1931, Ch. 1334, 
§808lwww; Code of Tennessee, 1932, W. S. & H., Ch. 43, "$6895: ee 
Stat., 1931, Ch. * 102.28 et seq. ; i 8. Cc. A, Ch. 18, Title 33, §932(a) 

308. See Louisiana Gen. Sta t., 1932, Title 34, Ch. 33; $4411 et seq. ; New 
Mexico Stat. Anno., 1929, Ch. 166, Ast. 1, §%. 

209. Pub. Laws New Hampshire, 1926, Ch. 178, §4. 

210. Gen. Laws Vermont, 1917, Title 33, Ch. 241, a 

211. Anno. Laws of Massachusetts, Ch. 152, §§21, 
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III. Arr~tine MetuHops oF CoveRING Risks.?!? 


There are about twenty domestic airlines operating in or 
through every state in the country. Their main offices are in no 
less than sixteen states. Contracts of employment are made at the 
main offices and also at division headquarters, and at “bases” of 
operation. The larger airlines, which operate routes over many 
states, do their hiring at comparatively few places. Employees are 
hired at one place to work mainly or exclusively in other states. 
Very few of the contracts of employment are written. Only a 
few of the contracts stipulate as to what law should govern in case 
of injury. Some operators are self-insurers, others split their 
risks, but the majority of them carry their insurance with stock 
companies. The policy is usually the “standard workmen’s com- 
pensation and employers’ liability” form, with endorsements for 
the states wherein the employer is covered attached. 


IV. CoNncLUSIONS AND RECOMMENDATIONS. 


The existing Workmen’s Compensation laws are not entirely 
adequate to provide compensation to injured air transportation 
employees. As has been seen, there is not sufficient uniformity 
among the acts to assure the air transport operators that their lia- 


bility is limited, nor to assure their employees that they are fully 
protected in case of injury or death occurring in the course of 
their employment. This lack of uniformity would seem to suggest 
the immediate advisability of a federal compensation act. 


Federal Compensation Act: 


The Wagner Bill,?"* introduced into Congress in 1932, is a 
step in the right direction. It proposes to provide compensation 
for disability or death resulting to employees of “any person who 
operates any vehicle or airplane in commerce between fixed termini 
or on a regular schedule or route,” in interstate commerce. The 
bill follows very closely the provisions of the Longshoremen’s 
and Harbor Workers’ Compensation Act, which is a thorough and 
comprehensive measure in its field. However, the bill would not 





212. To get an idea of what the airlines of the country are doing in 
the matter of contracts of employment and workmen’s compensation coverage, 
a questionnaire was mailed out. Unfortunately, the airlines received the ques- 
tionnaire at a time when their attention was being diverted from their usual 
business operations, to the extraordinary matter of rescinded mail contracts, 
so that only a few of the questionnaires were returned answered. However, 
we believe that sufficient material has been gathered to show a representative 
cross-section of the usual methods pursued. 

213. Senate Bill 4927, introduced June 15, 1982, 72nd Congress, 1st session. 
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make certain the position of all air transport operators and their 
employees as regards compensation for injuries suffered. In the 
first place, the bill applies only to injuries sustained in work of 
an interstate character. Secondly, the schedule of compensation 
provided in the bill is much higher than the rates of compensation 
provided for in the state acts, These two facts would provide 
constant friction in the otherwise hoped-for smooth operation of 
the proposed act. Under the bill, if an employee were injured 
while engaged in work directly connected with interstate commerce, 
he would come under the jurisdiction of the federal act and would 
be entitled to the compensation as therein provided, whereas, if his 
injury were the result of work which was purely intrastate in 
character he would be under the jurisdiction of the state compen- 
sation act and would get the comparatively lower compensation 
provided by the state act. Since air transport activities fall into 
both classifications, an injured employee would naturally endeavor 
to place himself under the federal act, which would lead to the 
same confusion of litigation on questions of interstate versus intra- 
state commerce as the courts have been burdened with in con- 
nection with the Federal Employers’ Liability Act.?* After all, 
there is no reason why an employee should be awarded higher 
compensation if injured while engaged in an interstate act than if 
injured while doing work of a purely intrastate character. The 
hazards are the same. If such legislation as the Wagner Bill 
proposes could be made to apply to intrastate as well as to inter- 
state commerce the situation would be well in hand. But its 
constitutionality would be doubtful.”"® 


Federal Employers’ Liability Act: 


A Federal Employers’ Liability Act for air transportation 
would not be feasible. Although the machinery is already set up, 
in that the federal and state courts could take jurisdiction, the 
machinery is slow and uncertain. Such an act would of necessity 
make proof of negligence on the part of the employer a prerequisite 
to recovery, which would place the employee or his dependents at 
a disadvantage. Very few, if any, accidents in the air or on the 
ground could be attributed to the employer’s negligence. 

Apart from constitutional difficulties the chief objection to a 
liability act is that it does not give quick and certain compensation. 





214. bs text, p. 4, and footnote 12. 

215. See Em mployer’s Liability Cases, 207 U. S. 463 (1908), where it was 
held that it would be an unwarranted extension of the power of Congress to 
pass an act applicable to both interstate and intrastate commerce. 
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If injured employees are to be taken care of, such care should be 
given quickly and with certainty. The Federal Employers’ Lia- 
bility Act for railroad workers has not proven itself the panacea 
which it was intended to be.??° 


More Uniformity in State Compensation Laws: 


If the state Workmen’s Compensation laws were more uni- 
form, the whole matter would be settled. The machinery is al- 
ready established and working. All the acts should provide for 
injuries occurring outside the state when the contract of employ- 
ment was made within the state, should be exclusive and should 
apply to interstate as well as intrastate transportation, so that no 
matter where an employee was injured, he would be required to 
file his claim for compensation with the commission of the state 
wherein he was hired and could receive compensation only under 
that act. This would eliminate the uncertainties which now exist. 
In the meantime, airlines could further this phase of the matter 
by employing personnel under written contracts of hire and by 
specifying therein that any liability for injury or death should be 
determined under the laws of the state of contract, the lex loci 
contractus. 


Appendix 


SUMMARY OF WORKMEN’S COMPENSATION ACTS 
AFFECTING AVIATION 


Key: 1. Compulsory or elective provisions. 
. Effect of an act on common law rights and liabilities. 
. Extraterritoriality features. 
. Conflict of laws. 
. Applicability to interstate air commerce. 
. Mention of aviation. 
. Insurance requirements.? 


ALABAMA (Alabama Code, 1928, Annotated. Chapter 287) 

1. Optional. Applies to all employers of sixteen or more. Others 
may elect to come under act: §§7543, 7548. Acceptance presumed unless 
notice to contrary is given: §7547. 

2. Common law defenses not available to employer who elects not 
to be bound by act.? Such defenses are available to employer under act 

_ when sued by employee not under the act; and such employee must 





216. See footnote 214. 
1. See text, page 38, under Provisions Limiting Applicability. 
2. For full meaning of abbreviations used, see text, under Insurance 
Requirements. 

3. The common law defenses referred to herein are those of contributory 
neemgenee. assumption of risk, and fellow-servant doctrine, unless otherwise 
specified. 
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proceed at common law only: §7536. When both employer and employee 
are under the act, rights and liabilities under the act are exclusive: 
§$§7545, 7546. 

3. Extraterritorial application if contract of hire was made within 
state, unless otherwise expressly provided by said contract: §7540.4 

If hired in Alabama and injured in foreign state, employee may 

recover only under Alabama law: §7540.5 

. Does not apply to common carrier fs an interstate business, 
while engaged in interstate commerce: §754. 

6. None. 

7. No compulsory insurance required. 


ARIZONA (Revised Code of Arizona, Struckmeyer, 1928. Chapter 24, Art. 5) 


1. Compulsory on employers of three or more: $1418. Elective as 
to employees [in hazardous employments]. ie by employee is 
presumed unless notice to contrary is given: §1430 

Employee who elects not to be under act retains right to sue his 
employer as provided by law: $1430. If employer fails to insure his 
liability or fails to post notice as required, employee may sue at law, in 
which case defenses of contributory negligence and assumption of risk 
are not available to employer, or he may file —, a compensation : 
§$1430, 1433. Rights under act are exclusive: $143. 

3. Extraterritorial application if hired or pM ns employed within 
the state: §1429.7 

If workman hired in another state is injured he may claim com- 
pensation in the state, if he is entitled to compensation under laws of 
state where hired, if his rights are such that they can reasonably be 
= and dealt with by the commission and courts of Arizona: 

1429.8 

5. Applies to interstate and intrastate commerce, for which a rule 
of liability or method of compensation has been established by the 
United States, only to the extent that the mutual work may be clearly 
separable: 5. 

None. 


Z Employer under act must insure his liability by: (1) state fund, 
(2) policy, or (3) self-insurance: §1422. Policy must cover entire re- 
sponsibility: §1423, 


ARKANSAS (No Act) 


CALIFORNIA (General Laws of California, 1931, Deering. Act 4749) 


1. Compulsory on all employments:® §§6, 7 

2. Rights under the act are exclusive: $6 (a). If employer fails 
to insure_his liability, employee may either file claim for compensation 
or may file suit at law, in which case common law defenses are not 


available to employer: §29(b). 
Extraterritorial application if contract of hire was made within 


the state: §58,10 


4. St. Louis 8S. F. Ry. Co. v. Carros, 207 Ala. 535, 93 S. 445 (1922). 

5. See text, page 26. 

6. A letter from the Clerk of the Workmen’s Compensation Division of 
of the Bureau of Insurance of Alabama, states in part, as follows: “I am of 
the opinion that commercial airlines doing an interstate business would | not 
be subject to the Alabama laws. The portion of Section 7543 which you quoted 
is very’ specific, and does not make any exception.” 

. Ocean A. & G. Corp. v. Ind. Comm., 32 Ariz. 275, 257 P. 644 (1927). 

8. See text, page 37. 

9. This does a include (and the same may be said about practically all 
of the Workmen’s Compensation acts), farmers, domestic servants, casual em- 
ployees, or employees not engaged in the usual course of business of the 
employer. As such provisions are of no importance in this article, they have 
been disregarded. In other words, the reader may bear in mind that whenever 
it is stated herein that an act applies to all employments, the above exceptions 
are Tg toons 

10. uong Ham Wah Co. v. Ind. Acc. Comm., 184 Cal. 26, 192 P. 1021, 
12 A. L. R. 1190 (1920) ; Estabrook Co. v. Ind. Acc. Comm., 177 Cal. 767, 177 
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4. No mention. con 
5. Does not apply to those so engaged in interstate commerce as 


not to be subject to the legislative power of the state except insofar as 
act — permitted to apply by laws of United States: §69(c). 
. None. 

7. Employer must insure his liability in (1) state fund, (2) policy, 
or (3) self- insurance: §§29, 36. Policy may insure whole or any part 
of the liability, and may make other restrictions as to risk, place, em- 
ployees, operations, etc.: 


COLORADO (Compiled Laws of Colorado, 1921, Chapter 80) 


1. Optional. Applies to employers of four or more: §8. Employee 
may elect only after employer has elected to be bound by the act: $18, 
as amended 1923. Election is presumed on part of employer and em- 
ployee: §§16, 18, as amended 1923. Employers of less than four may 
elect to come under act: §§8, 17, as amended 1923. 

2. Rights under act are exclusive: §15. If employer is not under 
the act he loses common law defenses: $12. If employer under the act 
is sued by employee not under the act, such defenses are available, and 
employee must sue as at common law: §14 

3. No provision. Cases say act applies to injuries outside of state, 
if contract of hire was made in the state and work outside state is not 
exclusive.11 ' 

No provision for injuries where employee is hired in a foreign 
state. One decision says no.1? 

Does not apply to common carriers engaged in interstate com- 
merce nor to their employees: §10.18 

No mention. 

7. Employer must insure compensation by (1) state fund, (2) 
policy, or (3) self-insurance: §21. Policy may include and cover any 
liability of the employer. 


CONNECTICUT (General Statutes of Connecticut, Revision of 1930. Vol- 
ume II, Chapter 280) 


1. Optional. Applies to all employers of five or more. Employers 
and employees are presumed to have accepted the act unless either one 
gives notice to the contrary. Employers of less than five may “elect in,” 
in which event their employees are presumed to have elected to come 
under act unless notice to the contrary is given: §5227. 

Rights and liabilities under the act are exclusive: §5226. Em- 
ployer not accepting act may not interpose common law defenses; em- 
ployee not accepting act must sue at law, and such defenses are avail- 
able: §§5224, 5225, 5229. 

3. Extraterritorial application if contract of hire was made in the 
state: §5223.14 

No provision.15 

5. Does not apply to interstate or foreign commerce in case laws 
of _ States provide for compensation or liability therein: §5262. 

one. 





riots (1918) ; Glove Mills v. Ind. Acc. Comm., 64 Cal. App. 307, 221 P. 658 
11. Home Ins. Co. v. Hepp, 91 Colo. 495, 15 P. (2d) 1082 (1932); Ind. 
Comm. v. Aetna Life Ins. Co., 64 Colo. 480, 174 P. 589, 3 A. L. R. 1336 (1918). 

12. Hall v. Ind. Comm., 77 Colo. 338, 235 P. 1073 (1925). 

13. <A letter from the Referee of the Industrial Commission of Colorado 
states in part: “To date we have not had a claim for compensation on the 
part of a pilot or other air transportation official or their dependents, but if 
said company was engaged in interstate commerce, this Commission would rule 
that it had no jurisdiction because of Section 10, to which you refer. 

14, Falvey v. Sprague Meter Co., 111 Conn. 693, 151 A. 182 (1930); 
Hopkins v. Matchless Metal Polish Co., 99 Conn. 457, 464, 121 A. 828 (1923), 
Kennerson v. Thames Towboat Co., 89 Conn. 367, 94 A. 372 (1915). 

15. See text, page 29, and note 147, 
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Ze Employer under the act must either (1) self insure, (2) file 
security covering liability, (3) take out policy, (4) by combination of 
(2) and (3), or (5) make agreement with employees for substitute sys- 
tem. Policy, except as provided in (4), shall cover entire liability: 
§§5254-5256. 


DELAWARE (Revised Code of Delaware. Chapter 90, Article 5) 


1. Optional. Applies to employers of five or more. Acceptance 
Lc ig Fn notice to contrary is given by either employer or em- 
ployee: 

2. Rights and liabilities under the act are exclusive: §99(b). If 
employer is not under the act and employee is, or, if both employer and 
employee are not under the act, common law ‘defenses are not available 
to employer. If employee is not under act and employer is, then de- 
fenses are available in case of suit: §95. 

3. Does not apply to injuries occurring outside of the state: §94. 

4. Applies to all accidents occurring within the state, irrespective 
of place of hiring: §94 

Does not apply to injuries in interstate or foreign commerce in 
= laws of United States provide for compensation or liability therefor: 

6. None. 

7. Employer must insure compensation by (1) policy, (2) self- 
insurance, or (3) agreement with employees for substitute system: 
§§118, 119, 123. Policies may limit risks: §126. 


FLORIDA (No Act) 


GEORGIA (Georgia Code, 1926, Annotated. Section 3154) 


1. Optional. Applies to employers of ten or more. Acceptance 
presumed unless notice to the contrary is given. mo of less than 
ten, and such employees, may “elect in”: §84, 6, 

2. Rights and liabilities under the act are ;. §§11, 12. If 
employer, or both employer and employee not under act, common law 
defenses not available to employer if sued. If employee not under act 
sues employer who is under act, defenses are available: §§16-18. 

Extraterritorial application if contract of employment was made 
in state and if employer’s place of business is in the state, or if the 
residence of the employee is in the state, provided the contract of em- 
—- was not expressly for services exclusively outside state: 

4. No provision. If employee is injured in foreign state and files 
claim for compensation in foreign state and also in Georgia, act is not 
construed so as to allow a total compensation for the same injury 
greater than is provided for in the Georgia Act: 

. Does ~ apply to common carriers by railroad or steam while so 
engaged; §§9, 

None. 

7. Employer under act must fully insure his liability by (1) policy, 
(2) ae or (3) agreement with employees for substitute sys- 
tem: 


IDAHO (Idaho Code Annotated, 1932, Official Edition. Volume 3) 


1. Compulsory on all employments, but elective, on part of em- 
ployer, as to airmen while under way: §$$43-901, 

2. Rights under the act are exclusive, and all common law rights 
are abolished: §§43-902, 43-1003. 


16. See text, page in and note 96; Metropolitan Cas. Ins. Co. v. Hahn, 
165 Ga. 667, 142 S. Pct (1927) ; Empire Glass Co. v. Bussey, 33 Ga. App. 
464, 7 S. E. 912 tog): Aetna Life Ins. Co. v. Menees, 46 Ga. App. 289, 
167 S. E. 335 (1933). 
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3. Extraterritorial application if contract of hire made in state: 
$43-1415. If contract of hire was made in state for work outside state, 
act applies extraterritorially unless otherwise provided in contract: 
§43-1003. 

4. If a workman who has been hired in a foreign state is injured 
and is entitled to compensation under the law of the state where hired, 
he is entitled to enforce his rights in Idaho if his rights are such that 
they can reasonably be determined and dealt with by the board and 
courts in the state of Idaho: §43-1415. 

5. Applies to interstate and foreign commerce only so far as per- 
missible under laws of United States: §43-1804. 

6. Aviation is mentioned, in that airmen under way are not under 
the act unless the employer of such airmen elects that the act shall apply: 

7. Compensation must be secured by (1) state fund, (2) deposit of 
security, or (3) agreement with employees for substitute system: §43- 
1601. Policy must cover entire liability: §43-1605. 


ILLINOIS (Smith-Hurd Revised Statutes, 1933. Chapter 48) 


1. Compulsory on all extra-hazardous employments. Others may 
“elect in’: §§138, 139, 141. 

2. Provisions of the act measure responsibility, and common law 
right of action is abolished, §§143, 

3. Extraterritorial application where contract of employment is made 
within the state: §142, and Title.17 

4. No provision. See Cole v. Ind. Comm., cited on page 34 of text. 

5. Does not apply to employees when excluded by laws of United 
a relating to liability where such laws are held to be exclusive: 


6. Carriage by . . . aerial service, and loading or unloading in 
connection therewith, is included as an extra-hazardous employment, sub- 
ject to the act: §139. 

7. Employer must secure compensation by (1). self-insurance, (2) 
furnish security guaranteeing payment of compensation, (3) policy, or 
(4) agreement with employees. Policy must cover all employees and 
entire liability. However, policies covering excess liability over (1) or 
(2) above, are excepted from this provision: §§162-164. 


INDIANA (Burns’ Annotated Indiana Statutes, 1926. Chapter 72. Also 
Burns’ 1929 Supplement) 


1. Optional. Applies to all employments. Acceptance is presumed 
unless notice to the contrary is given: 

2. Rights under act are exclusive: $9451. If employer, or if both 
employer and employee reject the act, common law defenses are not avail- 
able to employer if sued by employee. If employee not under the act 
and employer is, he must proceed at common law, and defenses are 
available to employer: §§9455-9457 (1929 Supplement). 

3. Extraterritorial application if outside work is being done for an 
Indiana employer, apparently regardless of where contract of employ- 
ment was made: §9465 (1929 Supplement) .18 

It appears that regardless of where contract of hire was made, 
if it contemplates performance or part performance in Indiana, and if 
employer is doing business in Indiana, the employee, if injured in 
Indiana, may be compensated under the Indiana act.19 





Beall Bros. Supply Co. v. Ind. Comm., 341 Ill. 193, 173 N. E. 64 (ene). 
Hagenback etc. Shows v. Leppert, 66 Ind. App. 261, 117 N. 53 


Johns-Manville v. Thrane, 80 Ind. App. 432 (1923); Hagenback etc. 
Shows v. Randall, 75 Ind. App. 417 (1920); Darsch v. Thearle Duffield Co., 77 
Ind. App. 357 (1922). 
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5. Does not apply to interstate commerce in case laws of United 
States provide for compensation or for liability therein: §9464 (1929 
Supplement) .2¢ 

None. 

7. Employer under act must insure compensation by (1) self- 
insurance, (2) policy, or (3) agreement with employees for substitute 
7 Policies must cover all employees and entire liability: §§5, 68, 


IOWA (Code of Iowa, 1931. Chapters 70, 71, 72) 


1. Optional. Applies to all employers and employees. Acceptance is 

presumed unless notice to contrary is given: §§1363, 1364, 1377, 1380. 

Rights and liabilities under act are exclusive: §§1363, 1380. If 
employer, or if both employer and employee reject the act, common law 
defenses are not available to employer, and in such suit it is presumed 
that the employer was negligent, that such negligence was the proximate 
cause of the injury; and the burden of proof is on the employer to rebut 
the presumption of negligence: §§1374, 1375, 1379. If employee rejects 
the act, the common law defenses are available to employer: §1367 

However, if such employee is injured through failure of employer to 
furnish and maintain any safety device or equipment required by 
law, or through the violation of any other statutory requirement, then 
the doctrine of assumed risk is not available as a defense: §1368.. 

If employer has more than five persons engaged in hazardous em- 
ployments and rejects the act, or when such employer is under the act 
but has failed to insure his liability, then an employee who has not 
rejected the act, may elect to collect compensation or collect damages 
at common law as modified by the act: $1479. 

3. Extraterritorial application: §§1421(6), 1440. It seems, how- 
ever, that for the act to apply to injuries outside the state, the contract 
of employment must have been made within the state.21 

4. No provision. 

5 ag to interstate commerce work within the state: $1417.22 

one. 

7. Employer under the act must insure his liability by (1) policy; 
$1467, (2) agreement with employees for substitute system: §1471, (3) 
self-insurance: §1477, or (4) deposit security as guaranty: §1477. 


KANSAS (1933 Supplement to Revised Statutes of Kansas, 1923, Corrick. 
Chapter 44, Article 5) 

1. Optional. Applies to enumerated classes of hazardous employ- 
ments, wherein five or more persons are employed: §§44-505, 44-507. 
Such employers and their employees are presumed to have elected to 
come under the act unless notice to the contrary is given: §§$44-542, 
44-543. Other employers may “elect in,” in which event their employees 
are presumed to have “elected in” unless notice to the contrary is given: 
§$§44-505, 44-507. 

2. Rights and liabilities under the act are exclusive: §44-501. If 
employer elects not to come under the act, or if both employer and 
employee so elect, the employer loses right to interpose common law 
defenses: §§44-544. If employee elects not to come under act, the em- 
ployer, if he is under the act, may avail himself of the common law 
defenses: §44-545. If injury results from employee’s wilful failure to 
use a safety guard, compensation is disallowed: §44-501. 

Extraterritorial application, where contract of employment is 
made in the state, unless otherwise specifically provided in contract: 
§44-506.28 





0. Drtina v. Charles Tea Co., 204 Ill. App. 183 (1917); Stoll v. Pacific 
. 8S. Co., 205 Fed. 169, 177 (1913). 
Pierce v. Bekins V. & 8S. Co., 185 Ia. 1346, 172 N. W. 191 (1919). 
See text, page 39. 
23. Evans v. Tibbets, 1384 Kan. 131, 4 P. (2d) 399 (1931); Dillard v. 
Justus, 3 S. W. (2d) 392 (1928); Hsau v. Smith Bros., 246 N. W. 230 (1933). 
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4. No provision. 
5. Does not apply to those so engaged in interstate commerce as to 
be not subject to legislative power of state: §44-506. 
None. 
7. Employer under the act must secure compensation by: (1) policy, 
(2) self-insurance: $32, or (3) substitute scheme of compensation, if in 
existence at time act becomes law: §45. 


KENTUCKY (Carroll’s Kentucky Statutes, 1930, and Supplement to 1933. 
Chapter 137) 

1. Optional. Applies to employers of three or more. Acceptance 
of the act is not presumed, both employer and employee being required 
to elect in writing: §$§$4880, 4956, 5957. Employers and employees ex- 
cepted from the act, including employers having less than three em- 
ployees, may “elect in” by joint voluntary application (election) : $4880. 

2. Rights and liabilities under the act are exclusive: $4882. If em- 
ployer, or both employer and employee elect not to be bound, employer 
loses common law defenses. If employee not under act sues employer 
who is under act, such defenses are available: §§4960, 4961. If employer 
fails to insure his liability, or otherwise fails to comply with the act, 
injured employee may either file claim or file suit, in which case de- 
fenses are not available: $4946. Where accident is caused by inten- 
tional failure of employer to comply with any specific safety statute or 
regulation, compensation is increased 15%; and if caused by intentional 
failure of employee to use any safety device or regulation, compensa- 
tion is reduced 15%: §4910. 

3. Extraterritorial application, if contract of employment is made 
within the state, in absence of contrary stipulation in contract: §4988. 

The remedies provided by the act are exclusive as regards in- 
juries received outside the state, in the absence of an agreement between 
= and employee that the act shall not have extraterritorial effect: 


5. Does not apply to steam railways, or such common carriers other 
than steam railways for which a rule of liability is provided by the laws 
of the United States: $4880. 

6. None. 

7. Employer under the act must insure his liability by: (1) policy, 
(2) self-insurance, or (3) agreement with employees for substitute 
system: §§4946, 4949. Policies must cover all employees and entire lia- 
bility, except that a self-insurer may insure the whole or any part of 
his risk: §§4947, 4953. 


aaa ae (Louisiana General Statutes, 1932. Volume 2, Title 34, Chap- 
ter 


1. Optional. Applies to enumerated hazardous employments: §4391. 
Acceptance presumed unless notice to contrary is given by either party: 
$4393. Others may “elect in” by agreement in writing: $4391. 

2. Rights and liabilities under the act are exclusive: $§4393, 4423. 
If employer not under act is sued by employee who is under the act, 
he may not use common law defenses, and in such suit it is presumed 
that the injury was the direct result and arose out of negligence of 
employer and that such negligence was the proximate cause of injury, 
the burden of proof to rebut the presumption of negligence being on the 
employer: $4394. If employer under act is sued by employee not under 
act, common law defenses are available: §4395. An employer under act 
who fails to secure compensation liability is subject to double compen- 
sation liability: §4411. 

No extraterritorial provision. Cases say yes, however, if con- 
tract of employment made in state, with a resident employer.?4 
24. Hargis v. McWilliams Co., 9 La. App. 108, 119 S. 88 (1928); Durrett 


v. Lumber Co., 19 La. App. 494, 140 S. 867 ¢€1932); Selser et al. v. Lumber Co., 
146 S. 690 (La. App. Ct. 1933). 
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4. No provision. 

5. Does not apply to common carrier while engaged in interstate or 
foreign commerce by railroad: §4419, 

6. None. 

7. Employer under act shall insure his liability by (1) policy, (2) 
furnish bond for the faithful payment of all liability, or (3) self-insur- 
ance: §4411. Policies must cover entire liability: $4412. 


MAINE (Revised Statutes of Maine, 1930. Chapter 55) 


1. Optional. Applies to all private employers (but see 2, infra). 
Acceptance not presumed on part of employer, but if employer “elects 
in,” his employee is presumed to have “elected in” unless he gives notice 
to the contrary: §§2, 6, 7. Employee not entitled to compensation unless 
employer is under the act: §8. 

f employer employs more than five workmen or operatives and 
does not come under the act, he loses common law defenses, and is 
subject to the Employers’ Liability Act (Sections 48-56 of the Act), or 
other laws: §§3, 4, 5. If employee of an employer who is under the 
act elects not to be under the act, he retains his common law right of 
action or his rights under the Employers’ Liability Act: §7 

Extraterritorial application if contract of employment was made 
in state, unless otherwise specified in contract: §2.11.25 

4. If employer is under the act, an injured employee is entitled to 

compensation, apparently without regard to place of contract of hire: 


"5. Does not include employees engaged in maritime employment or 
in interstate or foreign commerce who are within the exclusive juris- 
diction boi admiralty law or the laws of the United States: §2.II. 

6. one. 
7. Employer under the act must insure his liability by (1) policy, 
or (2) self-insurance: §6. Policy must cover liability as provided in 


the act: §2.V. 


MARYLAND (Annotated Code of Maryland, Bagby. Volume II, Article 
101. Also, Laws of Maryland, 1931, 1933) 


1. Compulsory on all enumerated extra-hazardous employments: 
§§14, 32, and title. Others may “elect in” by their joint election in 
writing: §33. 

2. Rights and liabilities under act are exclusive, but if employer 
fails to insure his liability, his injured employee may either file claim 
for compensation or file suit at law, in which suit, common law defenses 
are denied employer: §§14, 36 (1931 amendment). 

3. Extraterritorial application if regularly employed by Maryland 
employer within the state and work outside state is occasional, casual, 
or incidental: §65(3) (1933 amendment). Extraterritorial as to sales- 
men if residents of state, and employed by employer having place of 
business within the state: §32(43).26 

No provision. If employee is injured and receives compensa- 
tion in a foreign state, and also files claim for compensation in Mary- 
land for same injury, act is not construed so as to permit a total com- 
pensation greater than is provided for in Maryland act: §63(3) (1933 
amendment). 

5. Applies to, where method of compensation or rule of liability is 
established by the United States, only to the extent that the intrastate 
and “oy work may be clearly separable: §33. 

one. 

7. Employer must secure compensation by (1) state fund, (2) 

policy, or (3) self-insurance: §15. 





25. Saunder’s Case, 126 Me. 144, 186 A. 722 (1927). 
26. Liggett € Meyers Tobacco Co. v. Goslin, 163 Md. 74, 160 A. 804 (1932). 
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MASSACHUSETTS (Annotated Laws of Massachusetts. Volume 4, Chap- 
ter 152) 

1. Optional. Applies to all employers. Acceptance not presumed. 
Employer comes under compensation features of act by taking out in- 
surance covering compensation risks. If employer is under the act the 
employee is presumed to have accepted the act unless he gives written 
notice to the contrary: §§19, 21, 22, 24. : 

2. If employer is not insured, he loses common law defenses, in 
suit by injured employee: §$66, 67. If he is insured, his liability is 
determined by the act: $68. 

3. Extraterritorial application, if contract of employment was made 
in state, unless otherwise stipulated at time of contract: §§24, 26.27 

Employee of insured employer waives any right of action for 
injuries under the law of any other jurisdiction unless he gives notice 
of retention of such right at time of contract of employment: §§24, 26. 
If employee is injured and receives compensation in a foreign state, 
and also files claim for compensation in Massachusetts for same injury, 
he is entitled to compensation under Massachusetts Act, less amount 
received under foreign act.?8 

Does not apply to masters of and seamen on vessels engaged in 
interstate or foreign commerce: §1(4). 

None. 

- uf Employer comes under the act by taking out insurance: §§1(6), 


MICHIGAN (Compiled Laws of Michigan, 1929. Chapter 150) 


1. Optional. Applies to all employments. Acceptance by employer 
not presumed, the employer being required to file written acceptance: 
$§8411, 8412. If employer is under the act, the employee is presumed 
to have accepted it unless he gives notice to the contrary at time of 
contract of hire: §8414. 

2. Rights under the act and liabilities are exclusive. If employer 
rejects the act, he loses common law defenses in suit by injured em- 
ployee: §§8407, 8409, 8410. 

3. Extraterritorial application where injured employee is resident 
of the state, and contract of employment was made within the state: 
$8458.29 

4. No provision. 

5. Applies to interstate commerce where a federal act has effect 
only to the extent that the interstate and intrastate work is and may be 
clearly separable: $8481. 

6. None. 

7. Employer under the act must specify whether he desires to (1) 
be a self-insurer, (2) take out insurance, or (3) contribute to state 
fund. Policy must cover all businesses, employees, enterprises and 
activities of the employer: $8463. 


MINNESOTA (Mason’s Minnesota Statutes, 1927. Volume 1, Chapter 23A) 


a Optional. Applies to all employments. Acceptance presumed 
unless notice to contrary is given by either employer or employee: 


$$4271, 4326. 
2. Rights and liabilities under the act are exclusive: $§4269, 4270. 


27. Pederzoli’s Case, 269 Mass. 550, 169 N. E. 427 (1930); McLaughlin’s 
Case, 274 Mass. 217, 174 N. E. 338 (1931); Armburg v. Boston & Me. Ky. Co.. 
276 Mass. 418, 177 N. E. 665 (1931); Lynch’s Case, 281 Mass. 454, 183 N. E. 
834 (1933); Migues’ Case, 281 Mass. 373, 183 N. E. 847 (1933 

28. Migues’ Case, cited in footnote 27; McLaughlin’s Case, cited also in 
footnote 27. 

29. Crane v. Leonard, 214 Mich. 218, 183 N. W. 204 (1921); Hulswit v. 
Escanaba Mfg. Co., 218 Mich. 331, 188 N. W. 411 (1922); Warner v. West 
Mich. Conference, 260 Mich. 540, 245 N. W. 802 (1932); Roberts v. Glass Co., 
259 Mich. 644, 244 N. W. 188 (1932). 
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If employer, or both employer and employee are not under act, employer 
loses common law defenses: §§4261-4263. If a is under act but 
employee is not, such defenses are available: §4264 
No provision, Cases give act extraterritorial application if busi- 

ness is localized in the state.5° 

4. No provision. It appears, however, that regardless of where 
contract of employment was made, if business of employer is localized 
in Minnesota, the act applies, whether injury occurs within or without 
the state.81 

5. Does not apply to any common carrier by steam railroad: $4268. 
No mention of interstate commerce. 

6. None. 

Z. Employer under the act must either (1) take out insurance, or 
(2) be a self-insurer. If employer conducts distinct operations or 
establishments at different locations, he may split his risks: $4288. 


MISSISSIPPI. (No Act) 


MISSOURI (Missouri Statutes Annotated. Volume 12, Chapter 28) 


1. Optional. Applies to all employers of more than ten, and to em- 
ployers of ten or less who are engaged in hazardous occupations. Such 
employers and their employees are presumed to have accepted the act, 
unless either one gives notice to the contrary. Other employers may 

Boo in” in which event their employees are presumed to have “elected 

” unless notice to the contrary is given: §$$3300, 3302, 3303. Employer 
aie act may exempt himself from its provisions as to any individual 
employee whose employment is not hazardous by written consent of 
such employee: §3302(e). 

Rights and liabilities under act are exclusive: §3301. If em- 
ployer rejects the act, he loses common law defenses in a suit by in- 
jured employee, whether or not employee has accepted the act. If em- 
ployer is under act and employee is not, common law defenses are avail- 
able: §3302(d). If injury is due to employer’s failure to comply with 
order of the commission or statute of the state, compensation is in- 
creased 15%. If injury is due to employee’s failure to use a safety 
device or failure to obey rule, compensation is decreased 15%: §3301. 

3. Extraterritorial application if contract of employment is made 
in the state, in absence of stipulation to the contrary in contract: 
§3310(b).32 

4. Applies to all injuries received in the state, regardless of where 
contract of employment was made: §3310(b).3% 

5. Applies to all cases within provisions of act except those ex- 
clusively covered by any federal law: §3310(a). 

6. None. However, it is doubtful whether pilots or other employees 
earning more than $3600 per year would be considered employees under 
the act: §3305(a).34 

. Employer under act must insure his entire liability by (1) policy, 
(2) self-insurance, in which case he may carry the whole or any part 
of such liability, or (3) agreement with employees for substitute system: 
§§3323, 3331. 


Bradtmiller v. Liquid Carbonic Co., 173 Minn. 481, 217 N. W. 680 
(19289'; ; Krekelberg v. Ma Floyd Co., 166 Minn. 149, 207 N. W. 193 (1926); 
State ex rel. v. District Court, 140 Minn. 427, 168 N. W. 177 (1918); Brameld 
v. Dickinson Co., 186 Minn. 89, 242 N. W. 465 (193 _" 

31. Ginsburg v. Byers, 171 Minn. 366, 214 N. W. 55 (1927). 

32. State ex rel. Syrup Co. . s"a"e Comm., 320 Mo. 893, 8 S. W. (2d) 
897 (1928); Shout v. —, Co., 41 S. W. (2d) 629 (1931); Jarnecke v. Blue 
Line Chemical Co., 54 W. (2d) 772 (1932); Muse v. Whitney, 66 S. W. 
(2d) 848 a 32). 

33. But, see poceley v. Empire Gas & Fuel Co., A Mo. 225, 281 S. W. 
762 (1925), and Weiderhoff v. Neal, 6 F. Supp. 798 (1934). 

34. The section provides: “The word ‘ ‘employee” ee used in this chapter 





shall not include neue whose average annual earnings exceed three 
thousand six hundred dollars. . . .” See note 5, page 3 or text, and page 4 
of text, for interpretation of a similar exemption provision. 





58 


JOURNAL OF AIR LAW 


MONTANA (Revised Codes of Montana, 1921. Supplement of 1923-1927. 


Chapter 213. 1933 Laws) 


1. Elective. Applies to hazardous occupations (enumerated). Ac- 
ceptance on part of employer not presumed ; he must elect in writing. 
If employer is under act, employee is presumed to have accepted the act 
unless he gives notice to the contrary. Those not engaged in hazardous 
work may elect to come under act Ag joint election: §§2841, 2842, 2843 
as amended 1933; 2844-2852, 2990(27), 2990-A. 

2. Rights and liabilities under act are exclusive: §2839. If em- 
ployer is not under act, he loses common law defenses. If he is under 
act and employee is not, such defenses are available: §§2836, 2838. If 
employer elects to pay premiums into state fund and defaults in pay- 
ments, he is considered as having elected not to be bound by act, and 
injured employee may either file claim for compensation or file suit at 
law: $§3003, 3004. 

3. No provision. Supreme Court holds act to have extraterritorial 
application.§5 

4. No provision. 

5. Does not apply to those engaged in operation and maintenance 
of - railroads conducting interstate commerce: §2837. 

one. 

7. Employer must elect one of three plans of insuring his liability: 

(1) self-insurance: §2970, (2) policy: §2979, or (3) state fund: § i 


NEBRASKA (Compiled Statutes of Nebraska, 1929. Chapter 48) 


1. Optional. Applies to all employments. Acceptance presumed un- 
less notice to contrary is given by either party: §§48-106, 48-112 to -114. 

2. Rights and liabilities under act are exclusive: §§48-109, 48-111. 
If employer elects not to come under act, he loses common law defenses: 
$48-103. If employer is under act and employee is not, defenses are 
available: §48-104. 

3. Extraterritorial application if work outside state was incidental 
to an industry within state: §§48-137.8¢ 

4. No provision. It appears that if the services to be rendered are 
incidental to an industry within the state, the act applies, even though 
contract of employment was made in another state.87 

Railroad companies engaged in interstate or foreign commerce 
are declared ne to powers of Congress, and not within provisions 
of act: §$48-106 

6. None. 

7. Employer under act must (1) be a self-insurer, or (2) take out 
policy. Policy must cover entire liability. If employer fails to comply, 
he is deemed to have elected not to come under act, with correspond- 
ing liabilities: §§48-146, 48-147. 


NEVADA (Nevada Compiled Laws, 1929, Hillyer. Volume 2, Section 2680) 


1. Optional. Applies to all employments. Acceptance on part of 
employer not presumed. If employer is under act his employee is pre- 
sumed to have accepted act in absence of notice to contrary. Failure 
to pay premiums into state fund operates as rejection of act: §§1, 3. 

2. Rights and liabilities under act are exclusive. If employer or if 
both employer and employee are not under act, employer loses common 
law defenses, and in such case it is presumed that employer was neg- 
ligent and that such negligence was the proximate cause of injury, the 
burden of proof to rebut being on employer: §§1, 3, 5. If employer is 





35. State v. State Ind. Acc. Bd., 87 Mont. 191, 286 P. ae (1930). 
36. McGuire v. ge ag rte Co., 111 Neb. 609, 196: W. 615 (1924); 


Watts v. Long “se os ae = 218 N. W. 410 (1928) ; ‘Skelly ‘DiI Co. v. Gaugen- 
one 119 Neb. 6 . W. 688 (1930); Stone v. Thomson, 124 Neb. 181, 


245 N 


. W. 600 (igs2y> 
7. See Freeman v. Higgins, 123 Neb. 73, 242 N. W. 271 (1932). 





WORKMEN’S COMPENSATION 59 


under act and employee is not, defenses are available, except that if 
injury was result of employer’s failure to furnish any safety device re- 
quired by statute, or in violation of any statutory rule relating to safety 
cor the doctrine of assumed risk is not available as defense: 

3. Extraterritorial application if contract of hire made in state and 
usual and ordinary duties are confined in the state. If duties are wholly 
or partially outside state, the act applies if employer and employee elect 
jointly to come under act: §41.38 

4. Applies to injuries within or without state, and whether hired 
within or without state by any employer of labor in state, if both em- 
ployer and employee elect in writing to come under act: §41.89 

No mention. 

6. No mention. 

7. Employer under act must pay premiums into state insurance 
fund. This is only method of insuring risks. Failure to pay premiums 
operates as rejection of act: §21. 


NEW HAMPSHIRE (Public Laws of New Hampshire, 1926. Chapter 178) 


1. Optional. Applies to certain types of hazardous employments, 
to wit: Railroads, machinery where five or more persons are engaged 
in manual or mechanical labor, electricity, explosives, quarries and foun- 
dries: §1. Acceptance on part of employer not presumed: §4. Em- 
ployee elects after injury, by filing suit at law, by accepting compensa- 
tion, giving notice of injury or by beginning proceedings for com- 
pensation: §§11, 12. 

Act provides for liability for injuries or death where caused 
by negligence of employer. In any action brought under the above, 
defense of assumption of risk not available, but defense of contributory 
negligence is available: §§2, 3. The above does not apply if employer 
has elected to come under act: §4. 

3. No mention. 

4. No mention. 

5. No mention 

6. No mention. 

7. Employer under act must either (1) be self-insurer, or (2) file 
bond conditioned on the discharge of all liability under act: §4 


NEW JERSEY (Compiled Statutes of New Jersey; Session Laws) 


1. Optional. Applies to all employments. Both employer and 
employee must accept act by agreement express or implied. Acceptance 
presumed unless either party gives notice in contract or prior to any 
accident that compensation features of act are not intended to apply: 
§II 7, 8, 9, 10. 

2. If ‘both employer and employee are under act, rights and reme- 
dies are exclusive, and common law defenses are abolished. If not, 
section I, which provides for employers’ liability, abolishes common 
ee fenses (except wilful contributory negligence) applies: §§ I 1, 2; 

. No provision. Cases declare extraterritorial application if con- 
tract of employment is made in state.*9 

No mention. 

5. No mention. 

6. None. 

7. Employer shall make sufficient provision for the complete payment 
of any obligation by (1) being a self-insurer, in which case he may 





See note 170, page 37 of text. 
bid 


Ibid. 
- Rounsaville v. Central R. R. Co., 87 N. J. L. 371, 94 A. 392 (1916); 
Foley v. Home Rubber Co., 89 N. J. L. 474, 99 A. 624 (1917) ; The Linseed 
King, 48 F. (2d) 311 (N. Y., 1930). 





60 JOURNAL OF AIR LAW 


cover the whole or any part of the liability, or (2) by policy: Ch. 178, 
Laws 1917, §§3, 4, 14. 


NEW MEXICO (New Mexico Statutes Annotated, 1929. Chapter 156, 
Article 1. 1933 Laws) 


1. Optional. Applies to extra-hazardous employments (enumerated) 
wherein four or more workmen are employed. Acceptance presumed 
unless notice to contrary is given by either party, Others may “elect in” 
by agreement: §§156-102, as amended p. 495, Laws of 1933; 156-104. 

2. Rights and liabilities under the act are exclusive : $156- 105. If 
employer is not under act, he loses common law defenses in suit by 
injured employee. If employer is under act and employee is not, then 
defenses are available: §§156-105, 156- 106. If injury or death is due 
to workman’s failure to observe a “safety regulation” or use a safety 
device compensation is reduced 50%; if injury or death is due to em- 
ployer’s failure to provide safety device required by law compensation 
is increased 50%: §156-107. 

3. No direct provision. See $156-112(1).4 

4. No provision.42 

5. Does not apply to business so engaged in interstate commerce 
as to be not subject to the legislative power of state: §156-111. 

6. None. 

7. Employer under act must file (1) an insurance or guaranty 
policy, (2) security for payment of compensation, or (3) be a seif- 


insurer: §156-103. 


NEW YORK (Cahill’s Consolidated Laws of New York, 1930. Chapter 66. 
Also, 1932 Supplement) 


1. Compulsory as to certain employments classified as hazardous 
and to other employments wherein four or more workmen are regularly 
employed. Others may “elect in” by securing their risks, in which 
event employees of such employers are deemed to have accepted the act 
unless they give notice to the contrary: §2P3, 4; §3; §3 Group 18 of 
1932, Suppl.; Group 19. 

2. Rights and liabilities under act are exclusive, except that if 
employer fails to insure, the injured employee may either file claim for 
compensation or file suit at law, in which case common law defenses 
are not available to employer: §11. 

No provision. Cases give act extraterritorial application if con- 
tract of employment made in state, and if outside work is incidental 
to work within state, and not at a fixed place outside state.*% 

4. No provision. It appears that courts will not grant relief for 
injuries within or without state where employer and employee are under 
act of another state.44 

5. Applies to interstate or foreign and intrastate commerce where 





See text, page 22. 
Ibid 


. Klim v. Stoller etc. Co., 220 N. Y. 670, 116 N. E. 1055 ew * Fitz- 
patrick v. Blackall etc. Co., 220 N. Y. 671, 116 N. E. 1044 
Des Lauriers Column oo Lg App. Div. 59, 167 N. Y. S. 
v. Sweeney etc. Co., 168 A Div. 403, 153 N. Y. S. 505, affd. O16 ss Ps 

. E. 1100 oeeeeee on eeinion in Matter of Post v. Burger, 216 N. Y. 

. E. 351 (1916); Haspers v. J. Hungerford Smith Co., 230 N. Y. 616, 

. E. 916 fig2t) : Op. State Ins. want 20 St. Dept. Rep. 414 (1919); 
Pearlis v, Lederer, 189 App. Div. “, sy N. Y. S. 449 (1919); Prdich v. N. 4 
Cent. Ry. Co., “ Misc. 430 183 N. 77 (1920) ; Smith v. Aerovane Corp. 

59 N. ™ 126, 81 N. E. 72 (1932); ya... v. Ellis Const. Co., 252 N. 

394, 169 N. 622 (1929) ; Kalfatis v. Commercial Printing Co., 233 App. Div. 
649, 254 N. ¥. S. 519 (1931) ; ome i, oe of Edna Tallman v. Colonial 
Air Transport, 234 App. Div. 809, ffd. ¥.. 622 ‘eae Matter o Baum 
v. N. Y. Air Terminals, Inc., 230° Pm pp. Bre. Bar 245 N 357 Fg? 

44. Verdicchio v. M’Nab & Harlin Mfg. Co., 178 pig ‘Div. 48, gs ee Gye: 
290 (1917); Barnhart v. American 4 oo 1 Co., 227 N. Y. 531, 126 N EB. 675 
(1920) ; Proper v. Polley et al., 253 N. Y. S. 530 (1931); Prdich v. N. Y. Cent. 
Ry. Co., cit. note 43, supra. 
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a rule of liability or method of compensation has been established by 
United States, only to extent that interstate or foreign and intrastate 
work may be clearly separable: §113. 

6. Mentioned as hazardous employment in enumerated classes of 
employments under act. Sec. 3, Group 6: “Manufacture of . . . aero- 
planes, ... . aircraft, .....” See. 3, Group 7: “Operation ‘of aero- 
planes, aircraft... .” 

Employer shall secure compensation by (1) state fund, (2) 
policy, or (3) self-insurance: §50. Policy may be split up as to em- 
ployees or groups of employees, risks, place, etc.: $54. 


NORTH CAROLINA (North Carolina Code of 1931, Annotated. Chap- 
ter 133A) 


1, Optional. Applies to employers of five or more. Acceptance 
presumed unless Notice to me is given. Other employers and their 
employees may “elect in’: §§8081 (i) (a); (u)(b) as amended 1933; 
(k); (1); (m). 

2. Rights and liabilities under act exclusive: §§8081 (q); (r) as 
amended 1933. If employer or both employer and employee not under 
act, common law defenses not available to employer. If employee not 
under act, he must proceed at common law, and defenses are available: 
§§8081 (v); (x); (w). If injury or death is due to employee’s fail- 
ure to use safety device or breach of safety regulation, compensation is 
reduced 10%; if injury or death is due to employer’s failure to comply 
with statutory requirement, compensation is increased 10%: §8081(t). If 
employer fails to insure, injured employee may either file claim for 
compensation or file suit at law, in which case common law defenses 
not available: §8081 (xxx) (b). 

3. Extraterritorial application if contract of employment made in 
state, if employer’s place of business is in state, if residence of employee 
is in state, and if work outside is not exclusive: §8081 (rr) .*5 

No provision. If employee is injured and receives compensation 
in another state, and also files claim in North Carolina, act is not con- 
strued so‘as to permit a total compensation for the same injury greater 
than is provided for in the North Carolina act: §8081(rr). 

No mention. 

6. No mention. 

7. Employer under act must secure compensation by (1) policy, or 
(2) self-insurance: §§8081(q), (www). 


NORTH DAKOTA (Supplement to the 1913 Compiled Laws of North Da- 
kota, Annotated, 1913-1925. Chapter 5, Article 11-A. Also, 1931 Laws) 


1. Compulsory. Applies to all employments: §396a2. 

2. Rights and liabilities under act are exclusive: $§396a1, 396a6, 
396a9. If employer fails to pay into the state fund, injured employee 
or personal representative in case of death may sue at law, in which 
case employer loses common law defenses: §396a11. 

3. Extraterritorial application if employer and Compensation Bu- 
reau had previously contracted for insurance to cover such injuries, 
if principal plant and main office of employer are within state, and at 
least 24 of employer’s entire payroll is expended for work performed 
within state: §396a10 as amended 1931.46 

4. No mention. 

5. No mention. Act does not apply to any employment of com- 
mon carrier by steam railroad: §396a2. 

6. None. 





45. See 8 No. Car. L. Rev. 427 et seq.; 11 No. Car. L. Rev. 116. 

46. Altman v. N..D. Workmen’s Comp. Bur., 50, N. D. 215, 195 S. W. 287 
(1923—case a before amendment to act) ; MacArthur v. N. D. Workmen’s 
Comp. Bur., 62 N. D. 572, 244 N. W. 259 (1932). 
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7. Paying premiums into state fund is one and only method of 
insuring risks: §§396a6, 396a7. 


OHIO (Page’s Annotated Ohio General Code. Title III, Division II, Chap- 


ter 286. Also, Page’s Supplement) 


1. Compulsory on employers of three or more and on such em- 
ployees: §§1465-60, 1465-68. Employer of less than three may become 
subject to act by paying premiums into state fund, in which event his 
employee, provided he continue in service with notice that employer has 
paid into state fund, is deemed to have waived common law or statutory 
right of action: $1465-71. 

Rights and liabilities under act are exclusive: §§1465-70, 1465-72. 
Employer who fails to comply with act is liable to injured employee 
or dependents of those killed either under act or by suit at law, in 
which case employer loses common law defenses: §§1465-73; 1465-74 
as amended 1931, p. 31 

3. Extraterritorial application, unless entire duties of employee were 
without the state: §§1465-50, 1465-68, 1465-72, 1465-90.47 

f hired to work in state, an employee is under Ohio act.48 

5. Applies to those engaged in intrastate and also in interstate and 
foreign commerce, for whom a rule of liability or method of com- 
pensation has been established by United States, only to extent that 
their mutual connection with intrastate work may be clearly separable 
from interstate or foreign commerce, and then only when employer and 
his workmen working only in state voluntarily accept the provisions 
of act: §1465-98.49 

6. None. 

7. Employer must (1) pay into state fund, or (2) be self-insurer: 
§1465-69. 


OKLAHOMA (Oklahoma Statutes, 1931. Volume II, Chapter 72) 


1. Compulsory on employers of two or more workmen in a hazard- 
ous employment (enumerated) : §§$13349-13351. 

Rights and liabilities under act where injury does not result in 
death are exclusive: $§13352, 13404. Act does not apply in cases of 
accidents resulting in death: §13403. If death results from injury to 
an employee who has been awarded compensation for such injury, his 
dependents or other legal representatives may sue at law for damages: 
§13402. If employer fails to secure payment for compensation, injured 
employee may sue at law, in which case emplpyer may not avail himself 
of common law defenses: §13352. 

3. No provision, but decisions deny extraterritoriality of act.5° 

4. No provision. Act applies when injury occurs within the state. 

5. Only mention is as to railroads engaged in interstate commerce, 
to which act does not apply: §§13349, 13350. 

None. 

7. Employer must secure compensation by (1) policy, (2) keep 
guaranty, insurance, (3) agreement with employees for substitute sys- 
tem of compensation and insurance, (4) self-insurance: §13374, or (5) 
state fund: §13406. 


OREGON (Oregon Code Annotated, Official Edition, 1930. Volume 3, 


Chapter 18. Oregon Laws, 1933) 
1. Optional. Applies to employers in hazardous employments (clas- 





19 
85 


9 


Comm. v. Ware, 10 O. App. 375 (1920); Dice v. Ind. ran.- 


47. Ind. 
3 0. L. R. 503’ (1925); Ind. Comm. v. Gardinio, 119 Oh. = 539, 164 N. 
758 ae Johnson v. Ind. Comm. 45 Oh. App. 125, 186 N. E. 509 (1932). 


. See text, page 31, and note 155. 
See Valle Steamship Co. v. Wattawa, 244 U. S. 202 (1917). 
Sheehan Pipe Line Const. Co. v. Ind. Comm., 151 Okla. 272, 3 P. Ge 


e 1981) 5 ; Warren City Tank & Boiler Co. v. Millham, 132 Okla. ‘044, 270 F 
(1928) ; Continental Oil Co. v. Pitts, 158 Okla. 200, 13 P. (2d ) 180 (1932 ). 
51. Assoc. Ind. Corp. v. Landers, 159 Okla. 190, 14 Pz (2) 950 (1932). 
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sified). Acceptance presumed unless notice to contrary is given: 
$§49-1810 (Laws of 1933, p. 68); 49-1815, 49-1819, 49-1821. Others may 
elect to come under. Employees of employers under act are presumed 
to have accepted act unless notice to the contrary is given: §§49-1840 
(Laws of 1933, p. 335), 49-1813, 49-1823. 

2. Rights and liabilities under act are exclusive: §49-1814 (Laws 
of 1933, p. 486). If employer elects not to be bound by act, he loses 
common law defenses: §49-1819. Employee who elects not to be bound 
by act, is not entitled to any benefits under act: §§49-1813, 49-1823. 

Extraterritorial application if employed to work in state, and 
work outside state is temporary and incidental to work within state: 
$49-1813a (Laws of 1933, p. 47). 

No provision, but it appears that if employee is employed to 
work in state, act applies: §§49-1813a (supra), 49-1816a. 

No mention except as to railroads: §1815(i). 

6. None. 

7. Only method of securing compensation is by paying premiums 
into state fund, which method is compulsory on all employers under 
act: §§49-1822b, 49-1825. If employer defaults in payment of contribu- 
tion to state fund, injured employee may either file claim for com- 
pensation or file suit in which case common law defenses are not avail- 
able: §§49-1814a, 49-1830. 


PENNSYLVANIA (Purdon’s Pennsylvania Statutes, Annotated, Title 77) 


1. Optional. Applies to all employments. Both employer and em- 
ployee must accept the act by agreement express or implied. Acceptance 
presumed unless either party gives notice in contract or prior to any 
accident that the act shall not apply: §§$461, 482. 

2. When both employer and employee are under act, rights and 
liabilities are exclusive: §§431, 481. In any action brought to recover 
damages for injury or death, common law defenses are not available: 


3. Extraterritorial application if employee is a Pennsylvania em- 
ployee, whose employer’s place of business is in the state and if em- 
ployee’s duties require him to go out of the state for periods not over 
90 days: §1.52 

4. Applies to all accidents occurring within state irrespective of 
place where contract of hiring was made, renewed or extended: §1. 

No provision. 

6. None. 

7. Employer under act must insure the payment of compensation 
in (1) state fund, (2) policy, or (3) self-insurance: §501 of title 77. 
Policy must cover entire liability: §§811, 813 of title 40. 


RHODE ISLAND (Rhode Island General Laws, 1923. Chapter 92) 


1. Optional. Applies to employers of five or more. Others may 
“elect in”: §1207 as amended 1926. Acceptance on part of employer not 
presumed, must file written acceptance: §1209. Employee of employer 
under act is presumed to have “elected in” unless he gives notice to 
employer at time of contract and files copy with commissioner, of his 
non-election: §1216. 

2. Rights and liabilities under act are exclusive: §§1211, 1293. If 
employer is not under act, common law defenses are not available in 
suit by injured employee: §§1205, 1208 as amended 1926. 

3. No provision. Decisions give act extraterritorial effect if con- 
tract of employment made in state.53 

4. No mention. 

5. No mention. 

6. None. 


52. Bock v. D. B. Frampton ¢ Co., 105 Pa. Sup. 380, 161. A. 762 (1932). 
53. Grinnell v. Wilkinson, 39 R. I. 447, 98 A. 103 (1916). 
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7. Employer under act must secure compensation by (1) policy, 
(2) self-insurance, (3) furnishing security guaranteeing payment of 
compensation, (4) combination of (2) and (3): $1262, or (5) agree- 
ment with employees for substitute scheme of compensation or insur- 
ance: §1259. 


SOUTH CAROLINA (No Act) 


SOUTH DAKOTA (Compiled Laws, South Dakota, 1929. Volume II, 
Title 6, Part 19, Chapter 5, Article 4) 


1. Optional. Applies to all employers and employees. Acceptance 
presumed unless notice to contrary is given by either party: §§9437, 9438. 

2. Rights and liabilities under act are exclusive: $§9440, 9462. 
If employer is not under act and is sued by employee who is under act, 
common law defenses are not available: §9444. If employer is under 
act and employee is not, defenses are available: §9445. 

3. Extraterritorial application. No mention as to place of con- 
tract: §9453. 

No mention, 

5. Does not apply to, in case laws of United States provide for 
compensation or for liability therein: §9452. 

6. None. 

7. Employer under act shall secure payment of compensation by 
(1) policy, (2) agreement with employees to provide a substitute scheme 
of compensation, or (3) self-insurance: §§9439, 9482. Failure to secure 
compensation amounts to an election not to operate under the act, not- 
withstanding sections 9437 and 9438, supra.54 


TENNESSEE (Code of Tennessee, W. S. & Harsh. Chapter 43) 


1, Optional. Applies to employer of five or more. Such employers 
and their employees are presumed to have accepted the act unless notice 
—- fi) contrary is given. Others may “elect in”: §§6852(a), 6853, 

2. Rights and liabilities under act are exclusive: §6859. If em- 
ployer is not under act and employee is, common law defenses are not 
available to employer: $6862. If employee is not under act and em- 
ployer is, defenses are available: §6863. If both employer and employee 
are not under act, the liability is the same as at common law, and de- 
fenses are available: $6864. 

If employer fails to insure compensation risks, injured employee or 
legal representative may either file claim for compensation or file suit, 
in which case, common law defenses are not available to employer: 
§§6895, 6896. In addition thereto, non-compliance with provisions of 
act relating to accident reports or insurance requirements is an indictable 
offense: Ch. 71, Pub. Acts 1933. 

3. Extraterritorial application if contract of employment is made 
within state, unless otherwise provided in contract: §6870.55 

4. No mention.56 

5. Does not apply to any common carrier doing an interstate busi- 
ness ie engaged in interstate commerce: §6856(a). 

one. 





54. Collins v. O-, M. é€ St. P. Ry. Go. 49 S. D. 411, 207 N. W. 460 (1926) ; 
Richardson v. Coo 45 S. D. 357, 187 N. W. 632 (1922) ; ; Bower v. Nunemaker, 
46 S. D. 607, 195 N. W. "606 (1923). 

55. Smith v. Van Noy Interstate Co., 150 Tenn. 25, 7 S. W. 1048 (1923) ; 
Schockley v. Produce etc. Co., 158 Tenn. ae38, 31 8. (2d) 900 (1928) ; 
Vantrease v. Smith, 143 Tenn. 254, 227 S. W. 1023 (1990). 

56. The courts of the state take the stand that the lex loci contractus 
governs liability. See Smith v. Van Noy Interstate Co., and Vantrease v. Smith, 
cit. note 55 supra; and that if an employee injured in another state files claim 
for and receives compensation in the foreign state, he is precluded from 
receiving compensation under the Tennessee Act. Tidwell v. Boiler & Tank Co., 
163 Tenn. 420, 43 S. W. (2d) 221 (1931). 
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7. Employer under the act must insure his liability by (1) policy, 
or (2) self-insurance: $6895. 


= ‘arr Statutes of Texas, 1928. Title 130. Also, 1931 General 
aws 


1. Optional. Applies to employers of three or more: Part I, §2. 
Acceptance by employer not presumed; must notify board and em- 
ployees: Part I, $30; Part II, §$19, 20. Employee may elect only after 
employer has “elected in,” in which event employee is presumed to have 
accepted act unless he gives notice to the contrary: Part I, §3a. 

2. Rights and liabilities under act are exclusive: Part I, §§$3, 3b. 
If employer is not under the act, injured employee or his representative 
must sue at law, in which case common law defenses are not available 
to employer: Part I, §§1, 4. If employer is under the act and employee 
is not, defenses are available: Part I, §3a. 

3. Extraterritorial application if hired in state and injury occurs 
within one year after leaving state: Part I, §19 as amended 1931.57 

f employee is injured in a foreign state, and pursues his remedy 
and awe in the foreign state, no recovery can be had under the Texas 
act: 101d. 

5. Only mention is as to railroads and vessels: Part I, §2; Part IV, 


" 6. None. 
7. Employer under the act must either (1) subscribe to state in- 
surance association, or (2) take out a policy: Part III, §18a; Part IV, §2. 


UTAH (Revised Statutes of Utah, 1933. Title 42) 


1. Compulsory. Applies to employers of three or more. Others 
may elect to be bound by act: §§42-1-39, -40, -87, -90. 

2. Rights under act are exclusive: §42-1-57. If employer fails to 
insure his risks, injured employee or his dependents may either file claim 


for compensation or file suit at law, in which case common law defenses 
are not available: §§42-1-54, -55. Where i injury is caused by failure of 
employer to comply with any “safety statute” or order, compensation 
is increased 15%, except in case of injury resulting in death: §3072. 
Where injury is caused by employee’s failure to use safety device or 
failure to obey any reasonable safety rule, compensation is reduced 15%, 
except in case of injury resulting in death: §3073 

3. Extraterritorial application if hired in state: §42-1-52.58 

4. If employee hired in another state is injured he may claim com- 
pensation in the state if he is entitled to compensation under the laws 
of state where hired, if his rights are such that they can reasonably 
oe ; aeeets and dealt with by the commission and the court of Utah: 
ibi 

5. Applies, where rule of liability or method of compensation has 
been established by United States, only to extent that interstate and 
ars work may be clearly separable and distinguished: §42-1-89. 

one. 

yf Employer shall secure compensation by (1) state fund, (2) 
policy, (3) self-insurance: §42-1-44, or (4) agreement with employees 
for substitute system of compensation: §42-1-50, Policy must cover 
entire liability: §42-1-46. 


VERMONT (General Laws of Vermont, 1917. Title 33, Chapter 241) 


1. Optional. Applies to all employers of eleven or more. Em- 
ployer and employee are presumed to have accepted act unless either 


57. Home Life ¢ Acc. Co. v. Orchard, 227 S. W. 705 (Tex. Civ. App., 
; Norwich etc. Ind. Co. v. Wilson, 43 S. % (2d) 473 (Tex. Civ. App., 
; Texas Emply’s. Ins. Assn. v. Volek, 44 S. Ls 2 795 (Tex. Civ. App., 
; Same v. Moore, 56 S. W. (2d) 652 (Tex. Civ. 1933). 
. Pickering v. og Comm., 59 Utah 35, 201 p T39 (1921); Shurtleff 
Vv. Oregon Short Line R. Co., 241 P. 1058 (1925). 
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one gives notice to the contrary. Employers of less than eleven may 
“elect in”: $§$5763, 5768 as amended 1923, 5765. Employee whose an- 
nual remuneration exceeds $2,000 is not deemed “employee” unless 
agreed to between such employee and employer: $5768 as amended 1929. 

2. Rights and liabilities under act are exclusive: §§5774, 5763. If 
employer is not under act and employee is, common law defenses not 
available. If employer is under act and employee is not, defenses are 
available: §§5766, 5767. 

3. Extraterritorial application if hired in state: $5770.59 

4. If hired in state to work outside of state, remedies under act 
are exclusive as regards injuries received outside state unless otherwise 
provided in contract of employment: §5774. If workman hired in an- 
other state is) injured he may claim compensation in the state if he is 
entitled to compensation under the laws of state where hired, and if his 
rights are such that they can reasonably be determined and dealt with 
by the commissioner and the court of Vermont: §5771. 

5. Applies to, only so far as permissible under the laws of the 
United States: $5772. 

6. None. 

7. Employer under the act must secure compensation by (1) policy, 
(2) guaranty insurance, (3) deposit security with State Treasurer, (4) 
self-insurance, or (5) deposit sum of money in bank or trust company 
to be held as security for compensation; §5816. Policy must cover en- 


tire liability: §5820. 


VIRGINIA (Virginia Code of 1930, Annotated. Chapter 70A, Section 1887) 


1. Optional. Applies to employers of eleven or more in one busi- 
ness within the state. Employer and employee are presumed_to have 
accepted act unless either one gives notice to the contrary. Employer 
of less than eleven may “elect in” by agreement with his employees: 
$§$4, 6, 15 as amended 1932. 

Rights and liabilities under act are exclusive: §12 as amended 


1932. If employer, or both employer and employee are not under act, 
common law defenses not available to employer. If employer is under 
and employee is not, then defenses are available: §$16, 17, 18. If em- 
ployer under act fails to insure, injured employee may either file claim 
for compensation or file suit at law, in which case common law de- 
fenses are not available to employer: §69(b). 

3. Extraterritorial application if contract of employment made in 
state, if employer’s place of business is in state, if residence of em- 
ployee is in state, and if contract of employment was not for service 
exclusively outside state: §37(a).6 

4. If employee is injured and receives compensation or damages 
ina foreign state, and files claim for compensation under the Virginia 
act, he is not entitled to receive a total compensation for the same 
injury greater than is provided for in the Virginia act: §37(b). 

Does not apply to common carrier by railroad or steam en- 
gaged + interstate or foreign commerce: §§9, 15 as amended 1932. 
; one. 

7. Employer under the act must insure payment of compensation 
by (1) policy, (2) state fund, when established, (3) self-insurance, or 
(4) agreement with employees tor substitute system of compensation 
or insurance. Policy must cover all benefits of the act: §§11, 68, 71, 73. 


WASHINGTON (Remington's Revised Statutes of Washington, Annotated. 
Volume 8, Title 50, Chapter 7) 
1. Compulsory. Applies to all hazardous employments (enumer- 
ated): §$§7674, 7676 of 1933 supplement, 7690. Other employers may 
&. Bradford Elect. Co. v. Clapper, a * S. 145 (1932). 


0. «Kw v. Clifton Grocery Co., 2 O. C. 226; Jones v. American Ry. 
Exp. o O. I. C. 687; Adkins v. Lassiter os ’ 0. L C. 6sT. 
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elect to be bqund in which event their employees may elect not to be 
bound: §7696. 

2. Rights and liabilities under the act are exclusive: §$7679, 7673. 
All civil actions and civil causes of action for personal injuries in 
employments affected, and jurisdictions of the courts are abolished, 
except that if employer fails to comply with the provisions of the act, 
injured employee or dependents may take compensation or file suit, in 
which case, common law defenses are not available to employer: 
§$§7673, 7676 of 1933 supplement. 

3. No provision. Decisions give act extraterritorial effect if con- 
tract of employment made in state.®1 

No provision. 

5. Applies to, where rule of liability or method of compensation 
has been established by the United States, only to the extent that the 
intrastate and interstate work may be clearly separable: $7695. 

6. “Aeroplane pilots and instructors,” mentioned in list of hazard- 
ous employments premium list: §7676(a) of 1933 supplement, Class 34-5. 

7. Paying premiums into State Fund is only method of insuring 
risks, and is compulsory on all employers under act: $7676 of 1933 
supplement. 


WEST VIRGINIA (West Virginia Official Code, 1931. Chapter 23) 


1. Optional. Applies to all employers. When employer has elected 
to pay premiums into state fund, or otherwise provide for compensation, 
the employee, by continuing in the service of the employer with such 
notice, is deemed to have waived any other right of action he may 
have. Acceptance by employer not presumed: Art. II, §§1, 3, 5, 6, 9.8? 

2. If employer pays premiums into state fund, or maintains other 
approved method of compensation, he is not liable at common law or 
by statute for injuries to employees: Art. II, §§6, 9. If employer fails 
to provide for compensation, or otherwise fails to comply with pro- 
visions of the act, he is liable for damages, in which case common law 
defenses are not available: Art. II, §§5, 8. 

3. Extraterritorial application if temporarily absent from state on 
work which is connected with and incidental to employment in the in- 
dustry within the state: Art. II, §1.6% 

4. No mention. 

5. Applies to, where rule of liability or method of compensation 
is established by United States, only to extent that intrastate and inter- 
state or —— work may be clearly separable: Art. II, §10. 

. None. 

7. Employer shall either (1) pay into state fund, or (2) carry his 
own risk, by proving financial responsibility, or maintaining his own sys- 
tem of compensation, or file bond securing compensation: Art. II, $85, 9. 


WISCONSIN (Wisconsin Statute, 1931. Chapter 102) 


1. Compulsory. Applies to employers of three or more. Employers 
of less than three may “elect in”: §§102.04, 102.05. Knowledge of the 
fact that an employer is subject to the act is conclusively imputed to all 
employees: $102.34. 

2. Rights and liabilities under the act are exclusive: §102.03. If 
employer is not under the act, he loses common law defenses in suit by 
injured employee: Ch. 331, $331.37. If injury is caused by wilful fail- 
ure of employee to use a safety device where provided by employer, 


61. Freyman v. Day, 108 Wash. 71, 182 P. 940 (1919); Hilding v. Dept. 
of Labor and Ind., 162 Wash. 168, 298 P. 321 (1931). 

62. The West Virginia Act is peculiar in that it appears to be compulsory 
on all employers. However, there are no penalties imposed for failure to 
comply with the act except the loss of common law defenses in case of an 
action for damages. 

63. Gooding v. Ott, 77 W. Va. 487, 87 S. E. 862 (1916); Foughty v. Ott, 
80 W. Va. 88, 92 8, E. 148 (1917). 
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or by failure to obey any reasonable safety rule, compensation or death 
benefit is reduced 15%: §102.58. Where injury is caused by failure of 
employer to comply with any statute or order of the commission, com- 
pensation or death benefit is increased 15%: $102.57. 

3. No provision. Extraterritorial application if contract of em- 
ployment was made in Wisconsin and outside work was not exclusive.®4 

4. No provision. Act applies to injuries received within the state 
regardless of where contract of employment was made.® 

No mention. 

6§. None. 

7. Employer under the act must insure payment of compensation 
by (1) policy, or (2) self-insurance: §102.28. Policy must cover entire 
liability: $102.31. 


WYOMING (Wyoming Revised Statutes, 1931. Chapter 124) 


1. Compulsory. Applies to all extra-hazardous employments (enu- 
merated) : §§$124-102, -104, -112, -118, -119. 

2. Rights and liabilities under the act are exclusive: §§124-102, 
-103, -120 as amended 1933. If employer does not contribute to state 
fund, employee retains his common law and statutory rights of action: 
§124-137. 

3. No provision. 

4. No provision. 

5. Does not apply to, where so engaged in interstate commerce as 
to be not subject to the legislative power of the state: $124-105. 

6. None. 

7. Only method of securing compensation is by paying premiums 
into state fund: §124-117. 


DISTRICT OF COLUMBIA (Code of District of Columbia, 1929. Title 19, 
Chapter 2. Code of Laws of the U. S. A. Chapter 18, Title 33) 


1. Compulsory. Applies to all employments: D. C. Code, §11; 


U. S. Code, $§904, 930(e). 

2. Rights and liabilities under act are exclusive, except that if em- 
ployer fails to insure compensation, injured employee or legal representa- 
tive may either file claim for compensation or file suit, in which case 
common law defenses are not available: U. S. Code, $905. 

3 ay ar cpr me —" if employer carries on business in 
the district: D. C, Cod 

4. Act apparently poh al to injury to employee of an employer 
carrying on any employment in the district: ibid. 

Does not apply to employee of a common carrier by railroad 
when engaged in interstate or foreign commerce or commerce solely 
within the district: D. C. Code, §12. 

None. 

7. Employer must secure compensation by (1) policy, or (2) self- 
insurance: U. S. Code, $§932, 938. 


ALASKA (Session Laws of Alaska, 192°, Chapter 25) 


1. Optional. Applies to employers of five or more. Acceptance 
by employer and employee presumed unless either one gives notice to 
the contrary: §§$1, 31, 33, 35, 36, 37, 38, 39, 41. 

Rights and liabilities under act are exclusive: §10. If employer, 
or if employer and employee, are not under act, the employer loses 
right to interpose common law defenses in suit by injured employee, 


64. Anderson v. Miller Sorep Tron Co., 169 Wis. 106, 170 N. W. 275 (1919); 
Zurich G. A. & L. Ins. Co. Ind. Comm., 193 Wis. 32 (1927); Wandersee v. 
Ind. Comm. 198 Wis. 345 (1929) ; Threshermen’s Nat. Ins. Co. v. Ind. Comm., 
201 Wis. 303 (1930); Val Blatz ete. v. Ind. Comm., 201 Wis. 474 (1930). 

65. Interstate Power Co. v. Ind. Comm., 203 Wis. 466 (1931); and see 
text, page 32. 
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and it is presumed that injury was first result growing out of negli- 
gence of employer, and that such negligence was proximate cause of 
the injury; the burden of proof being on the employer to rebut the 
presumption of negligence: §§32, 39. If employee is not under the act, 
defenses are available. If injury is due to employer’s failure to furnish 
any safety device required by statute, or by violation of any “safety” 
statute or rule, then doctrine of assumed risk shall not apply: $36(a). 

. No provision. Act does provide, however, that “no action for 
the recovery of compensation hereunder shall in any case be brought in 
any court outside of the Territory of Alaska, except in cases where it is 
impossible to obtain Service of summons upon the defendant in said 
Territory 

4. No mention. 

5. Does not apply to the operation of railroads as common car- 
riers: §1. 

6. None. 


7. No insurance provisions.§? 


PORTO RICO (Laws of Porto Rico, 1928. Act 85. Laws of Porto Rico, 
1931. Act 78) 


1, Compulsory. Applies to all employments: §§2, 22 as amended 


1931. 

2. Rights and liabilities under act are exclusive: §33, except that 
if employer fails to secure payment of compensation, injured employee 
or his dependents may file claim for compensation and in addition file 
suit at law, in which case common law defenses are not available to 
employer; and it is presumed that injury was direct result of negligence 
of employer, the burden of proof being on employer to rebut presump- 
tion of negligence: §§31, 43. If judgment is in excess of compensation 
icc the compensation, if paid or secured, is credited on judgment: 
31 
3. No direct provision. Seems to cover all accidents.® 
4. No mention. 

5. Does not apply to masters and seamen of vessels engaged in 
interstate or foreign commerce: Porto Rico Mutual Insurance Associa- 
tion Act. §28 

6. None, 

7. Employer must secure compensation by (1) state fund, (2) 
policy, or (3) self-insurance: §§26, 32. 


Martin v. Kennicott Copper Co., 252 Fed. 207 (1918). 
. See text, page 41. 

68. Section 2 provides: “The provisions of this Act shall be applicable to 
all laborers and employees, . . . who suffer injury, are disabled, or lose their 
lives by reason of accidents caused by any act or function inherent in their 
work or employment, when such accidents happen in the course of said work 
or employment, and as a consequence thereof, or who suffer disease or death 
caused by the occupations specified in the’ following section. ..”; and 
section 9 of 1931 amendment provides: “Upon written request . . . commis- 
sions to take depositions of witnesses in... or in foreign countries, or 
letters rogatory to a court of another state or of a foreign country, shall 
oe « WUBNG 3 6 








WORKMEN’S COMPENSATION ACTS AND 
AIRCRAFT ACCIDENTS 


CarL ZOLLMANN* 


The important and well-rounded opinion of the New York 
Court of Appeals in Reinhardt v. Newport Flying Service Cor- 
poration et al., to the effect that a hydroplane while on the water 
is a ship subject to the admiralty jurisdiction and hence beyond 
the jurisdiction of the Workmen’s Compensation Commission of 
the state within whose territorial confines the accident has occurred 
has been a landmark during the twelve years that it has been on 
the books. Says Cardozo, J., in writing the opinion of the court: 

The latest of Man’s devices for locomotion has invaded the navigable 
waters, the most ancient of his highways. Riding at anchor is a new craft 
which would have mystified the Lord High Admiral in the days when he 
was competing for jurisdiction with Coke and the courts of the common law.! 

The question whether the interstate commerce clause has a 
similar but, of course, a more far-reaching effect is very interest- 
ing since aviation in its most useful phases is interstate and even 
international rather than intrastate. The opportunity to raise this 
question was presented to counsel for the employer in two recent 
cases. In Colonial Air Transport, Inc., et al. v. Edna Tallman, 
a Connecticut corporation employed a pilot at its main office in 
New York. The flight was from Massachusetts to New Jersey. 
The crash occurred in Connecticut. The Court of Appeals with- 
out an opinion? affirmed a decision of the Appellate Division which 
was also rendered without an opinion,® upholding an award of the 
New York Industrial Commission in favor of the wife of the 
pilot. In Murray v. Industrial Accident Commission et al.,* a Cali- 
fornia resident by mail made a contract with a Missouri pilot to 
fly an airplane (just purchasesd in Missouri) to California, The 
crash occurred in California, The petitioner appeared in person. 
The opinion of the Supreme Court bears unmistakable evidence of 
generally careful presentment of the case by counsel for the em- 
ployer. The question of interstate commerce, however, was not 
raised (so far as appears from the opinion), and an award in 





*Professor of Law, Marquette University School of Law 

1, B82 N. ¥. 336, 128 N.S. $71, 18 A. L. RK. 188e (1921). 

2. 259 N. Y. 612 (1932). 

3. 234 App. Div. 809, 253 N. Y. S. 9388 (1932). 

4. 216 Cal. 340, 14 P. (2d) 301 (1932) ; reversing 10 P. (2d) 97 (1932). 


[70] 
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favor of the petitioner was affirmed. Whether the passage of the 
Air Commerce Act by Congress and the Air Commerce Regula- 
tions adopted by the Department of Commerce under such Act 
take all interstate aviation out of the jurisdiction of the various 
industrial accident commissions is therefore an open question so 
far as decisions are concerned.® 

This leaves the question of intrastate aviation to be considered. 
It has been contended that the Wisconsin statute, which adopts in 
large measure the provisions of the Air Commerce Regulations, 
excludes the state Workmen’s Compensation Commission from all 
jurisdiction over aviation cases, The court in answering this con- 
tention says: 

It does not appear that either Congress or the Department of Commerce 
has adopted any rule as to the compensation of injured employees, or the 
relative rights and obligations of employees and employers in cases of injury 
to the former while engaged in the employment. As those subjects do not 
necessarily require a general system or uniformity of regulation, the power 
of Congress in relation to them is not exclusive, and consequently the states 
may act within their respective jurisdictions until Congress does act and 
thus by the exercise of its authority overrides all conflicting state legislation. 
Consequently, the state Workmen’s Compensation Act is applicable to em- 
ployees and employers who are engaged merely in intrastate aircraft navi- 
gation, if they are otherwise subject to its provisions. There is no reason 
to hold the state Workmen’s Compensation Act inapplicable to such an em- 
ployee unless at the time of the injury he was engaged in interstate commerce 
or in work so closely related thereto as to be a part thereof.® 


It may therefore be taken as settled that intrastate flying 
is within the local workmen’s compensation acts, so far as the 
interstate commerce clause is concerned. The cases hereinafter 
referred to bear out this conclusion though they do not discuss 
this problem but rather assume that the local compensation com- 
mission has jurisdiction over accidents arising out of intrastate 
aviation. 

The development of aviation as an industry is certain to 
bring into the courts an ever-increasing number of compensation 
cases involving flying. In view of this situation it will be now 
in order to restate the cases which have already arisen as the 
principles announced in them will be of the greatest importance 
in the cases which are to arise. 

The obligations of the compensation act being created by 
Statute arise out of the status of employer and employee. How 





5. See the article by Roy E. Roos on page 1 of this issue. 
6. Sheboygan Airways, Inc., et al. v. eet Commission, 209 Wis. 362, 
361, 245 N. W. 178, 182 (1932); reversing 1932 U. S. Av. R. 222. 
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that status has been created is immaterial. The statute applies 
automatically if there is a contract of employment. If the em- 
ployer is an infant he may disaffirm his contract but he can not 
avoid or evade the statutory liability as to compensation where 
the accident happens prior to any such disaffirmance.’ 

Whether or not an aviator who entertains gaping crowds by 
executing somersaults and spiral glides exceeds the limits of gross 
negligence and becomes guilty of such daredeviltry and foolhardi- 
ness as to amount to willful misconduct within the meaning of the 
act will depend to some extent on what he is employed to do.® 
Clearly, however, an aviator who at the time of the accident (no 
matter what he may have done previously) performs only straight- 
away flying and crashes in consequence of the vacuum created 
in the air by the explosion of a bomb below his machine while 
flying for a moving picture company is within the protection of 
the act.° The hazards attending on the occupation of an aviator 
far from taking him out of the protection of the act may even 
bring him within the definition of “hazardous employment” for- 
mulated by the act.?° 

The decisive question in many cases is whether the claimant 
was an employee or an independent contractor at the time of the 
injury. If he was an independent contractor no liability under 
the act would arise. 

The test by which to determine this question is the ultimate 
control over the work. The exclusiveness of the occupation, the 
manner of compensation, the source of the material and appliances, 
the right to “hire and fire” and the general recognition of the work 
as being done under an employment are merely elements which 
assist in determining where the ultimate control is.11_ This right 
to control should not be confused with the ability to control wisely. 
A pilot employed to fly the president of a tool company on com- 
pany business in the president’s airplane, whose wages while so 
acting (about three days a week) are paid by the company but are 
not included in the. payroll on which premiums for compensation 
insurance are calculated, is an employee of the company and not 





7. Rahman v. Bethal, 258 N. Y. 286 (1932). 

8. The situation of a Santannmine flyer will differ mngeeetetty from 
that of a transport pilot in regard to what he is employed to do. 

For a case not arising in connection with workmen’s compensation, but 
valuable as holding a stunt pilot under contract with a moving-picture com- 
pany to be an independent contractor, see Montijo v. Samuel Goldwyn, Inc. of 
Cal., 65 Cal. App. Dec. 72, 297 P. 949 (1931). 

9. Stites v. Universal Film Mfg. Co., 2 Cal. C. 653 (1915). 

10. Fort Smith Atrovayt Co. v. State industrial ‘Commission, 151 Okla. 67, 
1 P. (2d) 682 (1931). 

a Texas Employers Ins. Assn. v. Kelly, 56 S. W. (2d) 1108 (1932). 
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an independent contractor though he naturally will take only gen- 
eral directions from such president.” 

Other examples can easily be supplied. A pilot who enters 
into an agreement with an airplane owner to take up passengers 
on occasions for a circular ride and to instruct students, his com- 
pensation being fixed at 40% of the sums received while the owner 
assumes all the expenses of keeping the plane in condition and fuel, 
is an employee and not an independent contractor. The owner 
is in control though the pilot collects the money in his absence and 
though the pilot is in custody of the plane while operating it.1* 
Though an officer of the immediate employer of the pilot is in the 
airplane while moving-pictures are being taken where such offi- 
cer exercises no control or direction but the pilot receives all of 
his instructions as to time, place and method of flight from the 
moving-picture company, the relation of both general and special 
employer exists and the pilot may recover compensation from the 
moving-picture company.‘* A person who conducts an airport 
and makes an arrangement with the owner of an airplane to pilot 
such airplane for such owner at $10 per hour when he is other- 
wise free and who receives his instructions from such owner or 
the owner’s brother-in-law is an employee and not an independent 
contractor.15 The same is true of a pilot who undertakes to fly 
an airplane from Missouri to California in consideration of his 
expenses and with the purpose of increasing his flying experience 
where the only discretion reposed in the pilot is in the choice of 
the routes, everything else being directed by the owner of the air- 
plane who, however, remains in California.’® 

Where the claimant is conceded to be an employee the most 
important question will be whether the particular act which led to 
his injury or death was within or beyond the scope of his author- 
ity. If he acted beyond his authority his employer clearly is not 
liable. No hard and fast rule can be formulated. All that can 
be done is to trace the process of judicial inclusion and exclusion 





12. Idem. 

13. Hinds v. Department of Labor & Industry of State of Wash., 150 
Wash. 230, 272 P. 734 (1928). 

14. Famous Player-Las y Corp. v. Ind. Accident Comm., 194 Cal. 134, 
228 P. 5, 34 A. L. R. 765 (1924). Compare Montijo v. Samuel Goldwyn Inc., 
of Cal., cit. note 8. 

5. Meyer v. Industrial Commission, 347 Ill. 173, 179 N. E. 456 (1932). 
For a note, see 3 JouRNAL OF AIR LAW 316-320. 

16. The fact that the compensation is merely sufficient to meet his ex- 
penses during his employment does not affect his status. A person may work 
for his board and lodging and ps such employment is just as much an 
employee as if he were paid a stipulated sum per day. The amount of his 
wage has no bearing on his relation with his employer. Murray v. Industrial 
Accident Commission of Cal., 216 Cal. 340, 14 P. (2d) 301 (1932), reversing 
10 P. (2d) 97 (1932). 
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as applied to aviation cases. Such will be the purpose of the 
following pages. 

The rule is well established that an injury is compensable 
when it is sustained in performing an act which is fairly incident 
to the prosecution of the master’s business though such act may 
not be performed at the building or premises where the major part 
of the work of the employee is performed. Where, therefore, an 
airport employee gives instruction in flying to students he remains 
within the scope of his employment though he takes the airplane 
some distance away from the airport. Owing to the very nature 
of his work such instruction flights cannot be confined to the 
boundaries of the airport or the space above the airport.’’ Simi- 
larly an employee of an auto brokerage company who while crank- 
ing an airplane at an airport in the course of repairing it as a 
mechanic acts within the course of his employment. There cer- 
tainly is no difference between cranking an airplane or cranking 
an automobile, truck or tractor engine under like circumstances.'® 

Other examples can be readily supplied. A licensed pilot who 
in order to increase his flying experience flies an airplane from 
Missouri to California acts within the course of his employment 
though his compensation is confined to his expenses and though 
the manufacturer delivers to him another airplane than that con- 
tracted for. A test flight made by a salesman after a new pro- 
pellor has been installed is a proper precaution and is within his 
employment. It is to the interest of the employer that the air- 
plane operate properly so as to permit the salesman to go from 
place to place as rapidly as possible thereby giving the employer 
the benefit of the additional time gained to devote to the sale of 
the employer’s goods.”® The manager of a moving-picture theatre 
who in the performance of his duty to bring all possible trade to 
the theatre attends various civic activities, trade excursions, mem- 
bership drives, and so forth, in various parts of the state acts 
within the “usual course of the trade, business, profession or oc- 
cupation of his employer” when he boards an airplane to fly to 
another city for the purpose of advertising his employer’s busi- 
ness.*1_ The chief inspector of an airplane manufacturing company 





17. Fort Smith Aircraft Co. v. State Industrial Conmm., cit. note 10. 
Standard Accid. Ins. Co. v. Arnold, 1 S. W. (2d) 434 (Tex. Civ. App. 


. The airplane contracted for had the serial number N.C. 10983. The 
plane te was numbered N.C. 10984. Murray v. Indust. Accid. Comm. of Cal., 
cit. note 16. 

20. Hammer v. General Electric X-Ray Corp., 1932 U. S. Av. R. 242 
(Minn. Indust. Comm., 1931). For a very similar wr om Schonberg Vv. 
Zinsmaster Baking Co., 173 Minn. 414, 217 N. W. 491 

. Constitution Indemnity Co. v. Shytles, 47 F. leds tit (1931). For a 
note, see 3 JoURNAL OF AIR LAW 137. 
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who after the plant has worked over-time to make an airplane 
ready for delivery on the next day enters the airplane to examine 
the inspection cards and to sign the packing sheets and stays in it 
while the operations despatcher “revvs” the engine and proceeds 
to fly the plane to the storage hangar (about a mile from the 
manufacturing plant) is acting within the course of his employ- 
ment.” A pilot regularly employed by the manufacturer of ver- 
toplanes to test them does not cease to be an employee of the 
manufacturer by accepting a bonus of $100 from the purchaser 
of the plane and by being told by the vice-president of the manu- 
facturing company before the test that he is “fired” so far as the 
manufacturer is concerned.** The fact that an X-ray equipment 
salesman who uses an airplane for travel disregards his employer’s 
directions to take out liability insurance covering persons other 
than himself does not take him outside of the course of his 
employment.** 

What cases are to be excluded is a question of approximately 
equal importance. On this question the decided cases while not 
quite so numerous are numerous enough to afford substantial help. 
A person who works for the owner of a garage as a salesman 
and mechanic is not “performing services growing out of and in- 
cident to his employment” when he goes up in his employer’s air- 
plane for the purpose of distributing circulars advertising a 
“Booster Day” for the merchants of his community.”®> A pilot who 
gives acquaintances a free ride solely for their amusement with- 
out in any manner benefiting his employer acts outside the scope 
of his employment. Where he, at the instigation of the passengers 
or otherwise to gratify their or his own desire for an extraordi- 
nary thrill, voluntarily undertakes a power dive, thus subjecting 
his employer’s property to great and needless peril instead of 
saving and protecting it by all the means within his power, he is 
clearly not entitled to compensation. The same is true in in- 
creasing measure of a pilot engaged to transport passengers who 
engages in acrobatic flying 700 feet above a crowd of 8,000 per- 
sons without the permission of his employer thus violating the 
criminal code.27_ An employee of a Petroleum Company who owns 





22. tcher v. Curtiss-Robertson Airplane Mfg. Co., 331 _. 169, 52 
Ss. W. 285" TO (1932). For a note, see 4 JOURNAL OF en" LAW 

23. Lambert v. Heath Aircraft Corp., 1932 U. S. Av. R. 288 (Mich “Dept. 
” Be a nena ag l Electric X-R Cor cit. note 20. 

4. v. Genera ectric ay a 
Indrede V. Industrial Commission of Wisc., 209 Wis. 272, 243 N. W. 

464 (1932), 

26. Sheboygan Airways, Inc. v. Field, : one Wis. 352, 245 N. W. 178 (1932). 


For a note, see 3 JOURNAL OF AIR LAW 4 
27. Datin v. Vale, 1931 U. S. Av. It. 175 (Pa. Dept. of Labor & Industry, 
1931) 
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an unlicensed airplane and has no pilot license but uses the air- 
plane in violation of the criminal law and without his employer's 
knowledge to obtain balls and seats for his employer’s pumping 
machinery from a city forty miles away easily reached by an 
automobile furnished by the employer voluntarily exposes him- 
self to a peril which is not necessarily or inherently or reasonably 
incident to his work and cannot recover compensation.”® A stu- 
dent flyer who accommodates a pilot by starting his motor is not 
within an insurance policy which insures against damages suffered 
in the course of his employment.”® 

Another important question may arise in connection with em- 
ployment, namely, what is necessary to constitute one an em- 
ployer. A land appraiser who steps out of his regular calling to 
engage in an endeavor to sell airplanes as a sideline and who asks 
another to fly an airplane purchased by him and supposed to be 
the newest thing in aviation from Missouri to California is not 
making a casual employment but is in the course of a business in 
which he is attempting to establish himself. The fact that he 
has at the time made no sales of airplanes does therefore not render 
the services of the pilot in flying the machine as without the scope 
of that business.*° Where an airway company has on various 
occasions employed from three to five persons, some of whom are 
its own officers, in moving and preparing its airplane for service 
and in soliciting and handling passengers and has compensated 
these persons by giving them a ride and instructing them in flying, 
the relation of employer and employees exists within the pro- 
vision of a compensation act requiring three or more employees.” 

Workmen’s compensation commissions are generally regarded 
and treated as fact finding bodies whose determinations of fact 
will not be disturbed by the courts if they are supported by evi- 
dence. Though therefore the preponderance of the evidence is in 
favor of the claimant and though there is also a statutory pre- 
sumption of employment, thus casting on the defendant the burden 
of overcoming the presumptions, the determination of the commis- 
sion in the presence of conflicting evidence that the relation exist- 
ing was not that of employer and employee will not be disturbed.** 





Dugh v. Employers’ Re-insurance Corp., 63 F. (2d) 36 (19383). For 
a note, see 4 JOURNAL OF AIR LAW 436. 

9. Judgment of the Prussian Insurance Court at Dortmund, 1 Archiv 
fiir Luftrecht 100. 

30. Murray v. Industrial Accident Ins. Comm. of Cal., cit. note 

31. Sheboygan Airways, Inc. v. Field, 209 Wis. 352, 245 N. W. 178. $932). 
The cases above abstracted will suggest other employer situations which need 
not be further gone into now. 

32. Gale v. State Industrial Accident Comm., 80 Cal. Dec. 633, 294 P. 391 
(1930). The findings of fact made by the commission on the "question of 





WORKMEN’S COMPENSATION AND ACCIDENTS 77 


The duty of the court in reviewing the award made is not to weigh 
conflicting evidence but merely to ascertain whether there is evi- 
dence to support the findings of fact.** 

Most important industrial concerns prefer to insure against 
liability under workmen’s compensation acts rather than to carry 
this risk themselves. This may involve a practical difficulty so far 
as aviation is concerned. Insurance companies are inclined either 
to refuse to write such insurance or to make the premium pro- 
hibitive. It may follow that to include the business of aviation in 
the compensation act will work the ruin of such business because 
of this insurance difficulty. This, however, is a matter for the 
consideration of the legislature and not for the consideration of 
the courts.*4 Of course, where insurance has once been effected, 
the question as to whether an employee is covered by the policy or 
not is determined by the statutes, the policy, and the general nature 
of his employment and not by the question as to whether the par- 
ticular thing which he was doing was more or less hazardous and 
if customarily engaged in would have been subject to a higher 
rate of premium. 


A construction of the Workmen’s Compensation Law which would put 
a workman engaged in the business of his employer now within and now 
without the coverage of the policy according to the changing hazards of the 
particular tasks upon which he might from time to time be engaged, because 
of the difference in premium rates applicable to the different classes of 
work customarily engaged in, would be not only un-workable, but 
intolerable.85 


The fact that the compensation of a pilot who pilots the presi- 
dent of a tool company about three times a week, which is paid 
by the company, is not included in the payroll of the company on 
which premiums for the policy are computed will not be a defense 
to the insurance company.*® 

The place where an employee is killed may be an important 
factor in applying the proper workmen’s compensation act. It 
has therefore been held that a resident of New York, drowned in 
New Jersey while employed by a Delaware corporation having an 
office in New York to work on a New Jersey airport, who has 





employment will not be disturbed unless entirely without support in the evi- 
dence. Indrebo v. Industrial Comm., cit. note 25. 

- Soule v. McHenry, 286 Pa. 49, 182 A. 799 (1926). The award in this 
case was in favor of the pilot. See’ also: Colonial Air Transport, Inc. v. 
Tallman, cit. notes 2 and 3; Fort Smith Aircraft Co. v. State Industrial Comm., 
cit. note 10; Jackson v. Curtiss-Wright Airplane Co., ... Mo. ..., 68 S. W. 
(2d) 715 (1933). 

34. Fort Smith Aircraft Co. v. State Industrial Comm., cit. note 10. 

35. Constitution Indemnity Co. v. Shytles, cit. note 21. 

36. Texas Employers’ Ins. Assn. v. Kelly, cit. note 11. 
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never worked for the corporation before, is not employed within 
the state of New York so as to be entitled to compensation under 
the New York Compensation Act.%7 

An airport with its hangars and repair shops is a factory with- 
in the meaning of the workmen’s compensation act.** The deci- 
sion of the Connecticut court that a newspaper reporter who puts 
his head out of the window of a street-car in order to observe 
the better an airplane exhibition some distance away is acting 
within the course of his employment, is referred to herewith for 
completeness rather than for any other reason.®® 





37. Baum v. New York Air Terminal, Inc., 230 App. Div. 531, 245 N. 
S. 357 (19380). Compare Jackson v. Cur tiss-Wright Airplane eo cit note aS 

38. Fort Smith Aircraft Co. v. State Industrial Comm., cit. 

39. Kinsman v. Hartford Courant Co., 94 Conn. 156, 108 Pi ay (1919). 





THE WARSAW CONVENTION AND THE 
CLTEELSA 


STEPHEN LATCHFORD* 


I. THe Warsaw CONVENTION 


On June 15, 1934, the Senate of the United States gave its 
advice and consent to adherence on the part of the United States 
to the International Convention for the Unification of Certain Rules 
Relating to International Transportation by Air, signed at Warsaw, 
Poland, on October 12, 1929, and the Additional Protocol thereto 
relating to Article 2 of the convention. Pursuant to the terms of 
Article 38 of the convention the convention came into force be- 
tween the United States and other countries parties thereto ninety 
days after the deposit of the instrument of adherence of the Gov- 
ernment of the United States with the Polish Government as the 
depository of the signed convention. This deposit was made on 
July 31, 1934, and the convention therefore became effective as 
to the United States on October 29, 1934. 

The Warsaw Convention was signed on behalf of twenty-three 
countries,’ and twelve signatory powers have become parties to the 
convention by ratification.? In addition, the Union of Soviet So- 
cialist Republics deposited its instrument of ratification of the con- 
vention with the Polish Government on August 20, 1934, to become 
effective ninety days from that date. The United States, Mexico 
and Liechtenstein, non-signatory powers, became parties to the 
convention by adherence. It will be seen from the foregoing that 
the convention is already in force over a large part of the world 
where air transportation is conducted on an international basis. 


General Scope of the Convention: 


The following is a summary of the more important provisions 
of the Warsaw Convention. 





*Member of the C.I.T.E.J.A.; Member of the Bar of the District of Co- 
org and Technical Assistant, “Treaty Division, Department of State, Wash- 
ngton, 

1. Germany, Austria, Belgium, Brazil, Denmark, Spain, France, Great 
Britain and Northern Ireland, Australia, Union of South Africa, Greece, Italy, 
Japan, Latvia, Luxembourg, Norway, The Netherlands, Poland, Rumania, 
Switzerland, Czechoslovakia, Union of Soviet Socialist Republics and "Yugoslavia. 

2. Spain, Brazil, Rumania, Yugoslavia, Poland, France, Latvia, United 
Kingdom of Great Britain and Northern Treland, Italy, The Netherlands, Ger- 
many and Switzerland. 
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Article 1 of the convention reads: 


(1) This Convention shall apply to all international transportation of 
persons, baggage or goods performed by aircraft for hire. It shall apply 
equally to gratuitous transportation by aircraft performed by an air trans- 
portation enterprise. 


(2) For the purpose of this Convention the expression “international 
transportation” shall mean any transportation in which, according to the 
contract made by the parties, the place of departure and the place of 
destination, whether or not there be a break in the transportation or a 
transshipment, are situated either within the territories of two High Con- 
tracting Parties, or within the territory of a single High Contracting Party, 
if there is an agreed stopping place within a territory subject to the 
sovereignty, suzerainty, mandate or authority of another Power, even though 
that Power is not a party to this Convention. Transportation without such 
an agreed stopping place between territories subject to the sovereignty, 
suzerainty, mandate or authority of the same High Contracting party shall 
not be deemed to be international for the purposes of this Convention. 


(3) Transportation to be performed by several successive air car- 
riers shall be deemed, for the purposes of this Convention, to be one un- 
divided transportation, if it has been regarded by the parties as a single 
operation, whether it has been agreed upon under the form of a single 
contract or of a series of contracts, and it shall not lose its international 
character merely because one contract or a series of contracts is to be 
performed entirely within a territory subject to the sovereignty, suzerainty, 
mandate or authority of the same High Contracting Party. 


Provisions showing the scope of the convention are also found 
in several other articles of the convention. Article 2 provides that 
the convention shall apply to transportation performed by the State 
or by legal entities constituted under public law provided it falls 
within the conditions laid down in Article 1, but that the conven- 
tion shall not apply to transportation performed under the terms 
of any international postal convention. 

The first paragraph of Article 18 provides that the carrier 
shall be liable for damage sustained in the event of the destruction 
or loss of or of damage to, any checked baggage or any goods, if 
the occurrence which caused the damage so sustained took place 
during the transportation by air. Transportation by air is defined 
in the article as follows: 


(2) The transportation by air within the meaning of the preceding 
paragraph shall comprise the period during which the baggage or goods 
are in charge of the carrier, whether in an airport or on board an aircraft, 
or, in the case of a landing outside an airport, in any place whatsoever. 


(3) The period of the transportation by air shall not extend to any 
transportation by land, by sea or by river performed outside an airport. If, 
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however, such transportation takes place in the performance of a contract 
for transportation by air, for the purpose of loading, delivery or trans- 
shipment, any damage is presumed, subject to proof to the contrary, to have 
been the result of an event which took place during the transportation by air. 


Article 31 provides that in the case of combined transporta- 
tion performed partly by air and partly by any other mode of 
transportation, the provisions of the convention shall apply only to 
the transportation by air, provided that the transportation by air 
falls within the terms of Article 1. However, nothing in the con- 
vention will prevent the parties in the case of combined transporta- 
tion from inserting in the document of air transportation conditions 
relating to other modes of transportation, provided that the pro- 
visions of the convention are observed as regards the transportation 
by air. 

Article 34 provides that the convention shall not apply to in- 
ternational transportation by air performed by way of experimental 
trial by air navigation enterprises with the view to the establish- 
ment of regular lines of air navigation, and that the convention 
shall not apply to transportation performed in extraordinary cir- 
cumstances outside the normal scope of an air carrier’s business. 


Air Transportation Documents: 


For the transportation of passengers the carrier must deliver 
a passenger ticket, and for the transportation of baggage, other 
than small personal objects of which the passenger takes charge 
himself, the carrier must deliver a baggage check. Every carrier 
of goods has the right to require the consignor to make out and 
hand over to him a document called an “air waybill,” and every 
consignor has the right to require the carrier to accept this docu- 
ment. Detailed provisions in regard to the form and legal effect 
of these transportation documents are found in Articles 3 to 16 
inclusive of the convention. 


Liability of the Carrier: 


The carrier shall be liable for damage sustained in the event 
of the death or wounding of a passenger or any other bodily in- 
jury suffered by a passenger, if the accident which caused the 
damage so sustained took place on board the aircraft or in the 
course of any of the operations of embarking or disembarking.* 





3. Article 17. 





JOURNAL OF AIR LAW 


As previously stated the carrier shall be liable for damage sus- 
tained in the event of the destruction or loss of, or of damage to, 
any checked baggage or any goods, if the occurrence which caused 
the damage so sustained took place during the transportation by 
air.* 

The carrier shall be liable for damage occasioned by delay 
in the transportation by air of passengers, baggage or goods.® 

The effect of the liability provisions referred to above appears 
to be to create a presumption of liability against the aerial carrier 
when damage or loss occurs, subject to certain defenses allowed 
under the convention to the aerial carrier. 

Article 20 provides that the carrier shall not be liable if he 
proves that he and his agents have taken all necessary measures 
to avoid the damage or that it was impossible for him or them to 
take such measures. The article further provides that in the trans- 
portation of goods and baggage the carrier shall not, be liable if 
he proves that the damage was occasioned by an error in piloting, 
in the handling of the aircraft or in navigation and that, in all other 
respects, he and his agents have taken all necessary measures to 
avoid the damage. 

Article 21 allows the defense of contributory negligence and 
provides that if the carrier proves that the damage was caused by 
or contributed to by the negligence of the injured person the court 
may, in accordance with the provisions of its own law, exonerate 
the carrier wholly or partly from his liability. 

The liability of the aerial carrier is limited by Article 22 to 
the following amounts: 

125,000 gold francs for each passenger. 

250 gold francs per kilogram for checked baggage and goods, unless 
there is a special declaration of value made by the consignor and 


an additional sum paid by him if the case so requires; and 
5,000 gold francs for objects taken care of by the passenger himself. 


It is provided in Article 22 that a higher limitation of liability 
than 125,000 gold francs, with respect to the transportation of 
passengers, may be agreed to by a special contract between the 
carrier and the passenger. 

Article 25 provides that the carrier shall not be entitled to 
avail himself of the provisions of the convention which exclude 
or limit his liability, if the damage is caused by his wilful mis- 





4. Article 18. 
5. Article 19. 
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conduct or by such default on his part as, in accordance with the 
law of the court to which the case is submitted, is considered to be 
equivalent to wilful misconduct. Similarly the carrier shall not be 
entitled to avail himself of the said provisions, if the damage is 
caused under the same circumstances by any agent of the carrier 
acting within the scope of his employment. 

Article 27 provides that in the case of the death of the person 
liable, an action for damages lies in accordance with the terms of 
the convention against those legally representing his estate. 

Article 28 provides that an action for damages must be brought, 
at the option of the plaintiff, in the territory of one of the High 
Contracting Parties, either before the court of the domicile of the 
carrier or of his principal place of business, or where he has a 
place of business through which the contract has been made, or 
before the court at the place of destination. Questions of pro- 
cedure will be governed by the law of the court to which the case 
is submitted. 

Article 29 provides that the right to damages shall be extin- 
guished if an action is not brought within two years, reckoned 
from the date of arrival at the destination, or from the date on 
which the aircraft ought to have arrived, or from the date on 
which the transportation stopped. The method of calculating the 


period of limitation will be determined by the law of the court to 
which the case is submitted. 


Additional Protocol to the Convention: 


The additional protocol to the convention states that the High 
Contracting Parties reserve to themselves the right to declare at 
the time of ratification or of adherence that the first paragraph of 
Article 2 of the convention shall not apply to international trans- 
portation by air performed directly by the State, its colonies, pro- 
tectorates or mandated territories or by any other territory under 
its sovereignty, suzerainty or authority. 

The first paragraph of Article 2 of the convention states that 
the convention shall apply to transportation performed by the State 
or by legal entities constituted under public law provided it falls 
within the conditions laid down in Article 1. 

In giving its advice and consent to adherence on the part of 
the United States to the convention and additional protocol, the 
Senate of the United States made a reservation to the effect that 
the first paragraph of Article 2 of the convention shall not apply 
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to international transportation that may be performed by the United 
States or any territory or possession under its jurisdiction. 


II. Comité INTERNATIONAL TECHNIQUE D’ExPERTS JURIDIQUES 
AfriENns (THE C. I. T. E. J. A.)® 


Organization and Preliminary Work of the C. I. T. E. J. A.: 


The Warsaw Convention is the first of a series of conventions 
on various subjects of private aerial law which have resulted or 
will result from the deliberations of the C. I. T. E. J. A. This is 
an international organization engaged in the preparation of a com- 
prehensive code of private air law through the adoption of draft 
conventions on which final action is taken at general international 
conferences called for the purpose of considering the drafts. 

A draft convention which contained provisions regarding the 
liability of the aerial carrier in international transportation was 
submitted by the French Government to the First International 
Conference on Private Air Law which met at Paris on October 27, 
1925. A convention relating to the liability of the aerial carrier 
in international transportation was signed by the delegates to this 
conference. One of the very important results of the international 
conference held in 1925 was the adoption by the conference of a 
resolution providing for the creation of the C. I. T. E. J. A. for 
the purpose of continuing the work of the conference. 

The C. I. T. E. J. A. held its first session at the Ministry for 
Foreign Affairs in Paris, May 17 to 21, 1926. Twenty-eight coun- 
tries appointed representatives to attend this session. The United 
States was represented by an observer. The C. I. T. E. J. A. has 
held nine sessions as follows: Paris, 1926; Paris, 1927; Madrid, 
1928; Paris, 1929; Budapest, 1930; Paris, 1931; Stockholm, 1932; 
London, 1933; Berlin, 1934. The tenth session of the C. I. T. E. 
J. A. will be held at Lisbon in 1935, 

The C. I. T. E. J. A. divided the study of questions of private 
air law and the preparation of draft international conventions 
among four subcommittees referred to as commissions. The gen- 
eral plan has been for some of the commissions to meet during 
the first half of the year and for the others to meet during the 
second half of the year, the second meeting of the commissions 





6. For an article entitled “The History and Accomplishments of the In- 
ternational Technical Committee of Aerial Legal Experts,” by John Jay Ide, 
see 3 JOURNAL OF AIR LAW 27-49 (1932). See also “International Control of 
Aviation” by Kenneth W. Colegrove, 95-104 and an article by the same writer 
entitled “The International Aviation Policy of the United States,’ 2 JourRNAL 
oF AIR Law 458-460 (1931). 
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being immediately followed by the plenary session of the C. I. T. 
E. J. A. 

The convention regarding the liability of the aerial carrier 
signed at the First International Conference on Private Air Law 
in Paris in 1925 was referred to the C. I. T. E. J. A. for further 
study. This convention was considered at the first three sessions of 
the C. I. T. E. J. A. which completed its work on the convention 
at its third plenary session held at Madrid from May 24 to 29, 
1928. The draft completed by the C. I. T. E. J. A. was referred 
for consideration to the Second International Conference on Priv- 
ate Air Law held at Warsaw, Poland, from October 4 to 12, 1929. 
The Warsaw conference completed the work by the adoption of a 
convention for the unification of certain rules relating to interna- 
tional transportation by air, which was signed by twenty-three 
countries on October 12, 1929, 


Scope of the Work of the C. I. T. E. J. A.: 


When the C. I. T. E. J. A. was organized, it referred the 
following subjects for study to four commissions functioning un- 
der its authority: 


First Commission 


. Nationality of aircraft; 

. Aeronautical register; 

. Ownership, co-ownership, construction and transfer; 
. Vested rights, mortgages, privileges and seizure. 


Second Commission 


. Category of transportation (commercial transportation, touring, etc.) ; 
. Bill of lading; 
Liability of carrier towards consignors of goods and towards 
passengers ; 
. Jettison of cargo and general average; 
Renting of aircraft. 


Third Commission 


. Damage and liability toward third parties (landing, collision and 
jettison) ; 

. Limits of liability (contractual limitation, abandonment) ; 

. Insurance. 
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Fourth Commission 


. Legal status of commanding officer and crew; 
. Accidents to the crew and insurance; 


. Status of passengers; 
. Law governing acts committed on board aircraft. 


The following subjects have been considered by the C. I. T. 
E. J. A. and its commissions: 


Mortgages on planes and preferential rights; 
Aeronautical register ; 

Bill of lading; 

Liability of the carrier; 

General average; 

Liability for damages caused by aircraft to third parties on the surface; 
Collision of aircraft; 

Insurance; 

Damages caused at aerodromes; 

Assistance and salvage of aircraft; 

Guaranties to be given by the operator; 

The legal status of the commander and crew; 


Renting of aircraft; 
Interpretation of private air law conventions by the C.I.T.E.J.A. 


Completion by the C. I. T. E. J. A. of Draft Conventions for Con- 


sideration at International Conferences on Private Air 
Law: 


There have been three International Conferences on Private 
Air Law. The first, held in Paris in 1925, and the second at 
Warsaw in 1929, have already been discussed. A draft conven- 
tion regarding the liability of the aerial carrier in the transportation 
of passengers and cargo was signed at the First Conference and 
referred to the C. I. T. E. J. A. for further consideration. The 
C. I. T. E. J. A.’s draft of the convention was considered and 
completed at the Second Conference. 

The Third International Conference on Private Air Law was 
held at Rome, Italy, from May 15 to May 29, 1933, for the purpose 
of taking action on a draft international convention on the pre- 
cautionary attachment of aircraft and a draft international con- 
vention on liability for damages caused by aircraft to third parties 
on the surface, both of which had been prepared by the C. I. T. 
E. J. A. The conventions as adopted at the Rome conference are 
entitled “Convention for the Unification of Certain Rules Relating 
to the Precautionary Attachment of Aircraft” and “Convention for 
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the Unification of Certain Rules Relating to Damages Caused by 
Aircraft to Third Parties on the Surface.” 

Two draft international conventions which were adopted by 
the C. I. T. E. J. A. at its Sixth Plenary Session held at Paris in 
October, 1931, have not yet been referred to a general International 
Conference on Private Air Law for final action. One is entitled 
“Draft Convention on Mortgages, Other Real Securities, and Aerial 
Privileges” ; the other is entitled “Draft Convention on the Owner- 
ship of Aircraft and the Aeronautic Register.” 

The Fourth International Conference on Private Air Law will 
be held in 1936. Full details in regard to the conference have not 
yet been received. 

The United States was not officially represented at the First 
and Second International Conferences on Private Air Law, being 
represented only by observers. This country was, however, repre- 
sented at the Third International Conference on Private Air Law 
by officially accredited delegates who signed, on behalf of the 
United States, the two conventions adopted at the conference. 
The delegates of the United States were John C. Cooper, Jr.. 
Chairman of the Committee on Aeronautical Law of the American 
Bar Association; Theodore Jaeckel, American Consul General at 
Rome; and John Jay Ide, Representative in Europe of the Na- 
tional Advisory Committee for Aeronautics. Harold H. Tittmann, 
Second Secretary of the American Embassy in Rome, was an alter- 
nate delegate. Mr. Cooper was chairman of the American dele- 
gation. The two conventions signed at the Rome Conference are 
not yet in force. Spain is the only country that has so far ratified 
the two conventions. They will not come into force until after 
they have been ratified by five of the signatory powers. 


Distinction Between International Public Air Law Conventions and 
International Private Air Law Conventions: 


A clear distinction should be made between conventions within 
the field of international public air law and conventions within the 
field of international private air law. 

The International Convention for the Regulation of Aerial 
Navigation signed at Paris on October 13, 1919, the Habana Con- 
vention on Commercial Aviation signed at Habana on February 20, 
1928, and the Ibero-American Convention Relating to Air Navi- 
gation, signed at Madrid on November 1, 1926, are all multilateral 
conventions in the field of international public air law. Each of 














JOURNAL OF AIR LAW 





88 


these conventions accords to aircraft of any one of the contracting 
parties the right to enter the territory of the other contracting par- 
ties subject to certain limitations which are set forth in the con- 
vention. Numerous international bilateral aeronautical agreements 
within the field of public air law have been concluded by various 
countries with the same end in view. 

There is another multilateral convention which, although not 
dealing specifically with the right of aircraft of one of the con- 
tracting parties to enter territory of the other parties, may be con- 
sidered to be within the field of international public air law. This 
is the International Sanitary Convention for Air Navigation which 
was adopted by the Permanent Committee of the International 
Public Health Office and left open for signature at The Hague 
on April 12, 1933. Under the terms of this convention each of the 
contracting parties will with respect to aircraft of other parties 
permitted to enter its territory, have the right to impose certain 
sanitary and quarantine measures designed to guard against the 
introduction of communicable diseases. 

The International Convention for the Regulation of Aerial 
Navigation of, October 13, 1919, was signed on behalf of the 
United States but has not been ratified by this Government which is 
therefore not a party to the convention. The Ibero-American 
Convention of November 1, 1926, was not signed by the United 
States nor is this country a party to the convention. The Habana 
Convention on Commercial Aviation adopted at Habana, Cuba, 
on February 20, 1928, was signed on behalf of the United States, 
which has become a party to the convention by ratification. The 
International Sanitary Convention for Air Navigation which was 
left open for signature at The Hague on April 12, 1933, has been 
signed on behalf of the United States but has not been ratified by 
this Government. The convention is not yet in force as to any of 
the signatory powers. The United States has, in addition to be- 
coming a party to the Habana Convention, entered into a number 
of international bilateral air navigation agreements dealing with 
the right of entry of aircraft, within the field of public international 
air law. 

The draft conventions relating to private air law rights dealt 
with by the C. I. T. E. J. A. and at general international confer- 
ences do not establish a general right for aircraft of a party to 
any of these conventions to enter territory of other parties, al- 
though they may contain provisions applicable to air transportation 
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that must be complied with by aircraft of a country party to any 
of the conventions in connection with the right of flight over ter- 
ritory of other countries parties to the convention. 


Representation on the C. I. T. E. J. A., Its Rules of Procedure, 
and the Method of Conducting Its Studies: 


According to a recent publication of the C. I. T. E. J. A., the 
following countries are represented in its work: United States 
of America, Germany, Argentina, Austria, Belgium, Brazil, China, 
Denmark, Dominican Republic, Egypt, Spain, France, Great Britain, 
Greece, Guatemala, Hungary, Italy, Japan, Lithuania, Luxembourg, 
Mexico, Norway, The Netherlands, Peru, Poland, Portugal, Ru- 
mania, Sweden, Switzerland, Czechoslovakia, Turkey, Union of 
Soviet Socialist Republics and Yugoslavia. 

The President of the C. I. T. E. J. A. is elected at the be- 
ginning of each annual session and continues in office until the 
opening of the following session. The Vice Presidents are the 
Presidents of the commissions appointed by the C. I. T. E. J. A. 
The C. I. T. E. J. A. organizes the commissions to serve from one 
session to another and decides how many members they will include. 
Any member of a commission may be represented by another mem- 
ber of the C. I. T. E. J. A. Although there is no fixed number 
of representatives for each country on the C. I. T. E. J. A., only 
one of the members of any nationality may belong to any one 
commission. 

The C. I. T. E. J. A. has a Secretary General, with headquar- 
ters in Paris, who is charged with the duty of attending to cor- 
respondence, drawing up the minutes of the C. I. T. E. J. A. and 
the commissions, receiving and distributing questionnaires and re- 
ports, and convoking the commissions and the C. I. T. E. J. A. 

Each commission elects its president, and also the reporter 
for each one of the questions entered on its agenda. The reporter 
prepares on the question referred to him, a questionnaire which 
is sent to all the members of the commission who must, within 
the time set by the commission when the question was entered on 
its agenda, return their answers directly to the reporter and also 
send a copy to the Secretary General of the C. I. T. E. J. A. The 
reporter then makes out his report containing a text of a proposed 
convention preceded by an explanation. He sends his report to 
the Secretary General for distribution among all the members of 
the commission. The commission then meets at the call of its 
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president to study the reports that have been made and to prepare 
the text of a convention to be referred to the C. I. T. E. J. A. 
The commission appoints the reporters who are charged with the 
duty of laying its finding before the C. I, T. E. J. A. The com- 
mission meets at the place named by its president in agreement with 
the president of the C. I. T. E. J. A. 

The C. I. T. E. J. A. meets on the call of its president who 
states the object of the conference. It hears the statements of the 
reporters appointed by the commissions and passes upon the texts 
of draft conventions, the final wording of which is entrusted to a 
subcommittee. The drafting subcommittee consists of five mem- 
bers appointed by the C. I. T. E, J. A. It elects its chairman and 
the Reporter General whose duty is to present all texts to the C. 
I. T. E. J. A. Upon approval by the C. I. T. E. J. A. of the 
general reports and draft conventions, the conventions are for- 
warded to the French Government to be communicated to all the 
governments in connection with the convocation of the next Inter- 
national Conference on Private Air Law. If, however, the C. I. 
T. E. J. A. is not prepared to adopt a draft convention on the basis 
of a text submitted by any of the commissions, it refers the draft 
back to the appropriate commission for further study. 

Other functions of the C. I. T. E. J. A. relate to a consideration 
of matters connected with its budget of expenses. Certain duties 
in this connection devolve upon the Secretary General and upon a 
special commission of three members appointed each year by the 
C. I. T. E. J. A. The C. I. T. E. J. A. adopted a provisional 
regulation providing for a special commission on documents and 
regulations to be at the disposal of the C. I. T. E. J. A. for the 
study of any proposed amendments of or additions to the C, I. 
T. E. J. A. regulations. 


Representation by the United States in the Work of the C. I. T. E. 
J. A. and Its Commissions. 


A requirement for membership on the C. I. T. E. J. A. is that 
each country shall make an annual contribution toward the ex- 
penses of the C. I. T. E. J. A. Believing this country might find 
it desirable to have official participation in the deliberations of the 
C. I, T. E. J. A. and its commissions, the Secretary of State, after 
obtaining an expression of the views of the Department of Com- 
merce and the National Advisory Committee for Aeronautics, rec- 
ommended to President Coolidge on May 3, 1928, that Congress be 
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asked to pass a joint resolution authorizing an annual appropriation 
of a sum not in excess of $250.00 to pay the share of the Govern- 
ment of the United States toward the expenses of the C. I. T. E. 
J. A. In a message to Congress, dated May 4, 1928, President 
Coolidge commended to the favorable consideration of the Con- 
gress the recommendation of the Secretary of State.’ 


House Joint Resolution 311, authorizing such an appropriation, 
passed the House of Representatives on May 28, 1928, but as 
Congress adjourned on May 29, 1928, no action on the resolution 
was taken by the Senate during the 70th Congress. It was there- 
fore necessary to have a new resolution introduced in the 71st Con- 
gress, and on March 26, 1930, the Acting Secretary of State rec- 
ommended to President Hoover that Congress again be asked to 
authorize the appropriation. The report of the Department of 
State was transmitted to Congress on April 1, 1930, by President 
Hoover. House Joint Resolution 299 authorizing an annual ap- 
propriation of a sum not in excess of $250.00 to pay the share of 
this Government toward the expenses of the C. I. T. E. J. A., was 
passed by the House of Representatives on May 29, 1930, and 
by the Senate of the United States on February 10, 1931, and was 
approved by the President on February 14, 1931. 

The above statements are taken from a report by Secretary 
Hull to President Roosevelt, dated February 7, 1934, recommending 
that Congress be requested to enact legislation authorizing an ad- 
ditional annual appropriation in the sum of $3,000, or so much 
thereof as might be necessary, for the purpose of defraying the 
expenses of American experts on the C. I. T. E. J. A. in going 
abroad to attend sessions of the C. I. T. E, J. A. and its com- 
missions.® 


In his report of February 7, 1934, Secretary Hull called at- 
tention to the fact that President Hoover had in a message to 
Congress, dated January 4, 1932, requested that it authorize an 
annual appropriation for the purpose of defraying the expenses 
of American experts in going abroad to attend the meetings of 
the C. I. T. E. J. A. and the commissions established by that or- 
ganization. In connection with President Hoover’s message, House 
Joint Resolution 193 was introduced and was favorably reported 
by the Committee on Foreign Affairs under date of March 14, 
1932.° The message of President Hoover is contained in Senate 





S. Doc. 94, 70th Congress, First Session. 
- H. Doc. 245, 73d Congress, Second Session. 
H. Rept. 800, 72d Congress, First Session. 
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Document No. 33, 72d Congress. A similar resolution was intro- 
duced in the Senate as Senate Joint Resolution No. 176 on June 8, 
1932, and was referred to the Committee on Foreign Relations. 
The Senate Committee on Foreign Relations took no action on 
Senate Joint Resolution 176 and although House Joint Resolu- 
tion 193 was reported favorably by the Committee on Foreign 
Affairs of the House of Representatives, it was not voted upon 
before the end of the session. 

In his report to the President of February 7, 1934, recom- 
mending that Congress be requested to authorize an annual ap- 
propriation to defray the expenses of American experts in going 
abroad to attend the sessions of the C. I. T. E. J. A. and its com- 
missions, Secretary Hull made the following statement : 

The present administration has shown its interest in our participation 
in the codification of international air law. Delegates to the Third Inter- 
national Conference on Private Aerial Law were appointed with your 
approval, and these representatives in their reports on the conference have 
stressed the importance of representation by the attendance of the American 
experts in person at the meetings of the International Technical Committee 
of Aerial Legal Experts [C.I.T.E.J.A.] and its commissions, since at these 
meetings there are prepared the preliminary draft conventions that are 


considered at general international conferences on private aerial law, such 
as the conference held in Rome, Italy [Third International Conference on 


Private Aerial Law]. 


Under date of February 8, 1934, President Roosevelt com- 
mended to the favorable consideration of the Congress the report of 
Secretary Hull recommending that Congress be requested to enact 
legislation authorizing an annual appropriation in the sum of $3,000, 
or so much thereof as might be necessary, for the purpose of de- 
fraying the expenses of participation by American experts in the 
meetings of the C. I. T. E. J. A. and its commissions. 

The following is a resumé of the efforts made during the 
second session of the 73d Congress to obtain an authorization for 
an annual appropriation of a sum not in excess of $3,000 to defray 
the expenses of American experts in participating in person in the 
sessions of the C. I. T. E. J. A. and its commissions, 

On February 9, 1934, Senator Pittman, Chairman of the Com- 
mittee on Foreign Relations of the Senate, introduced a resolution’® 
amending the existing authorization for an annual appropriation to 
pay the share of this Government toward the expenses of the C. 
I. T. E. J. A., so as to provide in addition for an annual appro- 





10. S. J. Resolution 83. 
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priation of a sum not in excess of $3,000 to defray the expense 
of participation by American experts in person in the sessions of 
the C. I. T. E. J. A. and its commissions as recommended by Sec- 
retary Hull. A corresponding resolution was introduced in the 
House of Representatives on February 10, 1934, by Representative 
McReynolds, Chairman of the Committee on Foreign Affairs of 
the House of Representatives. 

On February 20, 1934, the Committee on Foreign Affairs of 
the House of Representatives made a favorable report on the House 
resolution after a hearing on the resolution. On February 28, 1934, 
a favorable report on the Senate resolution was made by the Com- 
mittee on Foreign, Relations of the Senate. 

S. J. Resolution 83 was passed by the Senate without amend- 
ment on March 15, 1934, but was not voted upon in the House of 
Representatives. H. J. Resolution 271 was reached several times 
on the House Consent Calendar after it had been favorably re- 
ported by the House Committee on Foreign Affairs, but objections 
having been made by several members of the House to requests 
for its consideration, no action thereon was taken by the House 
before the adjournment of the 73d Congress. 

Since by making an annual contribution toward the expenses 
of the C. I. T. E. J. A. the United States was entitled to repre- 
sentation in its work, American experts were in July, 1932, desig- 
nated by the Secretary of State, with the approval of the President, 
to serve on this international committee. The United States has 
continued up to the present time to have representation on the 
C. I. T. E. J. A. The present members of the American section 
consist of Mr. Denis Mulligan, Chief of the Enforcement Section, 
Bureau of Air Commerce, Department of Commerce; Mr. Fred 
D. Fagg, Jr., Managing Director, Air Law Institute, Chicago, and 
Professor of Law, Northwestern University School of Law; and 
the writer. Mr. John Jay Ide, Technical Assistant in Europe for 
the National Advisory Committee for Aeronautics, is technical 
assistant to the American members of the C. I. T. E. J. A. The 
members of the American section have, in the absence of an ap- 
propriation to defray the expenses of traveling abroad, partici- 
pated in the work of the C. I. T. E. J. A. and its commissions to 
such extent as has been found to be practicable through corre- 
spondence. 





11. H. J. Resolution 271. 





NEW POWERS OF THE INTERSTATE COM- 
MERCE COMMISSION OVER AIR 
TRANSPORTATION* 


R. GRANVILLE Curryt 


I. INTRODUCTION. 


Those unfriendly critics of the Interstate Commerce Com- 
mission who have felt satisfaction because of the Commission’s 
loss of jurisdiction over telephone and telegraph companies will 
be disappointed upon examining the air mail act, approved June 12, 
1934, to find to what extent important new powers have been 
vested in the Commission. For the first time it has been given 
jurisdiction, though limited in character, over air transportation. 

President Roosevelt in urging legislation? in respect to air mail 
suggested that new air mail contracts be let for a period not ex- 
ceeding three years under competitive bidding and that six months 
before expiration of contracts so made, the Interstate Commerce 
Commission should pass upon the question of public convenience 
and necessity of air mail routes, and thereafter fix a maximum 
rate of air mail pay on the routes designated. 

The bill which was introduced in the Senate sought to carry 
out these recommendations. The House bill omitted any provision 
for action by the Commission, the question being left for future 
legislation in the light of investigation to be made by a special com- 
mission provided for in the bill.2 The conferees from the Senate 
and House agreed upon a bill authorizing the Commission to fix 
rates of mail pay subject to certain restrictions and to exercise 
certain powers in connection with the continuance of contracts al- 
teady let under competitive bids.* The bill as agreed to in con- 
ference was passed. It is evidence that in spite of bitter con- 





*Reprinted, with permission of the editor, from 1 I. C. C. Practitioners’ 
Journal 324 (1934). 

tFormerly first Assistant Chief Counsel, Interstate Commerce Commission ; 
Chairman of the Professional Ethics and Grievance Committee of the Associa- 
ge Practitioners before the Interstate Commerce Commission, Washington, 


1. Letter dated March 7, 1934, from President Roosevelt to the Chairman 
of the Senate Committee on Post Offices and Post Roads, Cong. Rec. March 9, 
1934, page 41338. In this letter the President said, among other things: 
“Enactment of legislation along the lines suggested will establish a sound, 
stable, and permanent air-mail policy. The knowledge that the Interstate 
Commerce Commission, a judicial body, will hereafter regulate air transporta- 
tion routes and air-mail pay will remove uncertainty as to routes and mail pay.” 

2. House Report No. 1428, 78rd Cong. 2nd Sess. 

3. House Report No. 1754, 73rd Cong. 2nd Sess. 


[94] 
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troversy in a political atmosphere and much publicity on the 
subject, both the President and Congress have faith in the Com- 
mission’s ability to deal with the difficult questions of air mail pay. 


Commission’s Powers Under New Act:* 


The present article is concerned with the Commission’s powers 
under the new act. However, some consideration of the general 
scheme of the act is necessary to understand the scope of the Com- 
mission’s authority. 

The Postmaster General is given broad powers. He is author- 
ized to award contracts for air mail between such points as he may 
designate, for initial periods not exceeding one year, to the lowest 
responsible bidders subject to certain restrictions, including appeal 
to the Comptroller General as to the responsibility of the low 
bidder, and review by the Interstate Commerce Commission of the 
rates of pay. He is also authorized to extend, for a period of not 
over nine months the ninety-day emergency contracts let under 
competitive bids called for prior to the enactment of this act, upon 
agreement by the contractors to be bound by the provisions of the 
act during the extended period. 

At the end of the period of extension of these emergency con- 
tracts, and likewise at the end of the initial period of contracts 
originally let under the act, provision is made for further con- 
tinuance thereof, not for a maximum term of years, but indefinitely, 
if such contracts shall have been satisfactorily complied with. Such 
continuance is subject to such reductions in mail pay and such ad- 
ditional terms and conditions as the Commission may prescribe. 

Jurisdiction is conferred upon the Secretary of Commerce in 
respect to safety requirements. He is to specify the character of 
equipment to be employed and maintained on each air mail route 
and the speed, load capacity, safety features and safety devices on 
airplanes to be used on the route. He is to prescribe maximum fly- 
ing hours of pilots on air mail lines, and safe operation methods, 
and to approve agreements by the air mail operating companies and 
their pilots and mechanics for retirement benefits. 

The rate of compensation and the working conditions and rela- 
tions for pilots, mechanics, and laborers employed by the holder 
of any air mail contract, it is provided, shall conform to the de- 
cisions of the National Labor Board. 





4. On July 5, 1934, the Commission announced that it had created a 
Bureau of Air Mail and had appointed as director of this bureau Mr. N. B. 
Haley, formerly chief of the Loans Section of the Bureau of Finance, and more 
recently with the Federal Coordinator of Transportation. 
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The Federal Radio Commission is required to give equal facili- 
ties in the allocation of radio frequencies in the aeronautical band 
to those airplanes carrying mail and/or passengers during the time 
the contract is in effect. 

Thus it will be observed that six agencies of the government 
are given some kind of jurisdiction over the air mail carriers. In 
addition, the President is authorized to appoint a special Commis- 
sion® of five members “for the purpose of making an immediate 
study and survey, and to report to Congress not later than Feb- 
ruary 1, 1935, its recommendations of a broad policy covering all 
phases of aviation and the relation of the United States thereto.” 

The act also provides, among other things, for disassociation 
after December 31, 1934, of every air mail contractor from any 
manufacturer of airplanes, with certain exceptions, and from any 
other contractor holding an air mail contract. There are pro- 
visions against interlocking directors and the holding of contracts 
by companies having in their employ in a responsible capacity in- 
dividuals previously combining unlawfully to prevent bids. There 
is also a restriction against the payment of salaries or other com- 
pensation in excess of $17,500 per year. 

The act provides for the designation by the Postmaster Gen- 
eral of certain Air Mail routes as primary and secondary routes. 
He is required to include at least 4 transcontinental routes and the 
eastern and western coastal routes among primary routes. After 
October 1, 1934, no air mail contractor is allowed to hold more 
than three contracts for carrying air mail, and in the case of the 
contractor of any primary route, no contract for any other primary 
route shall be awarded to, or extended for, such contractor. Mer- 
ger or common control of air mail contractors competing in parallel 
routes is made unlawful.® 

Both the Interstate Commerce Commission and the Postmaster 
General are given full authority to examine and audit the books, 
records, and accounts of the air mail contractors and to require 
full financial reports. 

5. The President has appointed to this Commission Clark Howell, of 
Georgia, Chairman, Franklin K. Lane, Jr., of California, Albert J._Berres, of 
California, Jerome Clarke Hunsaker, of New York, and Edward P. Warner, 
of the District of Columbia. 

6. The Postmaster General is forbidden to extend any route over 100 
miles. This was evidently provided for to prevent adding substantial route 
distances without requiring competitive bids. There is also a restriction im- 
posed as to the total route mileage and the total air mail schedules which 
the Postmaster General may provide for. The purpose of this is apparently 
to restrict wasteful establishment of routes as the result of political —. 
With this in view it was proposed in Congress that the Commission be given 
authority to determine the convenience and necessity of air mail routes, but 
apparently this proposal failed to pass. However, it may be that implied 


authority so to do may be found in the power conferred upon it in section 6(c) 
to terminate contracts. 
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Purpose Includes Encouragement of Air Transportation: 


The act evidences a clear intention that all air mail contracts 
should be the result of competitive bidding; that contracts so en- 
tered into should be continued indefinitely, subject to certain con- 
ditions; that air mail pay should have a sound basis; and that 
monopoly in air transportation should be prevented. The intention 
appears to be that subsidies, or mere gifts, to the air mail carriers 
are to be discontinued but that the act should be liberally admin- 
istered to foster sound development of air transportation. 

In recommending the legislation, the President stated its 
purpose: 

To protect the public interest and to provide for new contracts on a 
basis of honest payment for honest service, . . . avoid the evils of the 
past, and at the same time encourage the sound development of the aviation 
industry. 


Although the legislation differs somewhat from his recommenda- 
tion, here is a definite warning that in dealing with evils in the 
air service there should not be restrictive regulation that stifles and 
kills but rather a sympathetic treatment that will encourage sound 
development of the industry. 


II. Rapmp DEVELOPMENT OF AIR TRANSPORTATION. 


The development of air transportation since the first air mail 
route was established in 1918 is truly remarkable. For eight years 
the government itself operated the air mail service. For the next 
eight years, and until the cancellation of the domestic air mail con- 
tracts in February, 1934, private contractors operated the air mail 
service. Im the eight years of government operation, the actual 
experience gained in meeting the problems of aviation, the advance 
in safety measures applied, and the establishment of night flying 
contributed greatly to the progress of air transportation.’ 

During the eight years of government operation the miles 
flown were 10,737,060 and 8,484,396 pounds of mail were carried.® 

In the eight years of private operation the development was 
even more phenomenal. The private operators in these eight years 
flew about 17 times as many miles and carried about 5 times as 
much mail as the government did in the preceding eight years.® 





7. Report of Hon. Joseph B. Eastman, Federal Coordinator of Transpor- 
tation, Senate Document No. 152 ae Cong. 2nd Sess., p. 49. 
U. S. Air Service, May 193 4, page 21. 
°. U. S. Air Service, May, 1934, page 21. 





98 JOURNAL OF AIR LAW 


During this same time the number of passengers increased 
from 5,782 in 1926, to 493,141 in 1933, and the passenger miles 
from approximately 1,445,000 to 173,492,119, while the average 
fare per mile diminished from about 12c to 6c.1° The pounds of 
express increased from 3,555 in 1926 to 1,510,215 in 1933.4 

During this period commercial air transportation in the United 
States made such progress as apparently to excel that to be found 
anywhere in the world.” 


III. PayMENTs BY THE GOVERNMENT TO AIR Matt CoNTRACTORS. 


At the beginning of private operation in 1926, following the 
passage of the original air mail act on February 2, 1925, four year 
contracts were made under competitive bidding in compliance with 
the requirement of the act that air mail pay should be a percentage 
less than postal revenues from air mail. Amendments of the act 
changed this basis to one of weight,!* but with the apparent pur- 
pose of continuing to keep payments within postal revenues, and 
provided for extensions of contracts without increase in the con- 
tract rates." 

In 1930 a distinct change in policy was brought about by the 
act then passed, commonly known as the Watres act.’* It pro- 
vided for the exchange by air mail contractors of their original 
contracts for route certificates, for ten years from the beginning 
of service under such contracts, subject to rates of compensation 
and regulation to be determined by the Postmaster General. Pro- 
ceeding under this act he called upon contractors to supply pas- 
senger service as well as mail service, and adjusted air mail pay 
upward, since he was not restricted to the contract rates. His 
purpose was to afford aid to air mail carriers in order to develop 
passenger transportation. Under this policy, passenger transporta- 
tion rapidly progressed but the payments were criticized in some 
quarters as unwarranted subsidies tending to build up monopolies 
in air transportation to the disadvantage of independent operators 
and encouraging extravagance in expenditures. 

As previously indicated, the Postmaster General in February 





10. The Economics of Air Mail Transportation, by Paul T. David, page 
176, published by The Brookings Institution, and containing an excellent 
history of air mail service with an interesting discussion of the problems 
Se See also Report of Federal Coordinator of Railroads, p. 260, re- 
erred to supra. 

11. Report of Federal Coordinator of Railroads, supra, p. 260. 

U. S. Air Service, May, 1934, page 21. 
44 } os L. 2. 





THE POWERS OF THE I. C. C. 99 


of this year cancelled the domestic air mail contracts and the War 
Department assumed the task of operating the air mail service. 

Shortly before the passage of the air mail act here under dis- 
cussion in June, 1934, the Postmaster General advertised for bids 
from private operators and awarded temporary contracts for a 
period of three months. These contracts are now in effect. The 
present law, as previously indicated, provides that they may be 
extended under certain restrictions for an additional period not 
exceeding nine months. It has been said that the purpose of pro- 
viding for such extension was to allow time within which the spe- 
cial Commission could investigate the subject of air mail and make 
its report before the expiration of such contracts. 

The contracts just referred to covered 32 routes prescribed 
by the Postmaster General and were at rates per airplane mile vary- 
ing from eight to 38 cents.*° It is estimated that under these con- 
tracts the average pay per airplane mile will be less than thirty 
cents as compared with the previous average of 42 cents under 
private operation at the time of cancellation of the contracts and 
54 cents for the fiscal year 1933, 62 cents for 1932, and 79 cents 
for 1933.17 

It is further estimated by the Post Office Department that 
under the present three months contracts the route mileage under 


the new system will be 28,548 cr 3,300 miles greater than the route 
mileage under the contracts, when annulled, and that 19 additional 
cities and four additional states will be served. 

However, it appears that the aggregate trip mileage of routes 
flown has been considerably reduced on the theory that in the past 
unnecessary trips have been made with mail.*® 


IV. Commission’s Duties UNDER New Act. 
Duties in Respect to Awarding Contracts: 
The Commission is first mentioned in section 3, paragraph (e), 
where it is provided: 


If on any route only one bid is received, or if the bids received appear 
to the Postmaster General to be excessive, he shall either reject them or 





16. Cong. Rec., May 29, 1934, p. 10,170. 

17. Aviation, June, 1934, page 187, reporting a statement by Postmaster 
General Farley. Annual Reports of Postmaster General. 

Cong. Rec., May 29, 1934, page 10,171. Aggregate ee’ mileage of 

the routes flown in 1932 was about 34,500,000 miles as contrasted with 28,500,000 
under the schedules now provided. It has been estimated that even with an 
increase of the present schedules to the mileage flown in 1932, an increase of 
about 25 per cent, there would be an increase of only about 20 per cent in 
the cost and thus the total would be only about $9,000,000 annually as com- 
pared with air mail pay to operators for the fiscal year 1933 of about $20,000,- 
000 and of approximately $14,000,000 for the fiscal year ended June 30, 1934. 
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submit the same to the Interstate Commerce Commission for its direction 
in the premises before awarding the contract. 


From this section it will appear that if there is only one bid, 
or if the bids appear to the Postmaster General to be excessive, 
he has full authority to reject them or he may submit them to the 
Interstate Commerce Commission “for its direction in the premises 
before awarding the contract.” As a practical matter, he would 
probably reject the bids if they appeared on their face to be ex- 
cessive and would call upon the Commission only where the con- 
ditions should appear to indicate doubt as to the fairness of the 
bids and some investigation by an impartial tribunal should appear 
appropriate, 

It will be observed that the Commission’s powers are stated in 
broad terms and might be construed to mean that they extend be- 
yond the mere determination as to whether the bids appeared to 
be excessive.?® It is clearly authorized to make at least that de- 
termination and to direct that no higher price than that found by 
it should be accepted. In the case where only one bid is received, 
the bidder could then be given the option of accepting the lower 
contract rate, and in the case where all the bids received appear 
excessive, the Commission would apparently have authority to di- 
rect that the bids be rejected as too high or that the lowest of the 
bidders be awarded the contract if he should accept the reduced 
contract rate found by the Commission to be proper. 

It would seem that the act contemplates that the Commission 
should exercise this power after an investigation as expeditiously 
made as possible. There is no requirement for a hearing but no 
doubt the Commission would give the interested parties opportunity 
to present their contentions. Under a later section of the act 
ample authority is given to review at any later time the fairness 
of the compensation in the contract let. 


Power to Fix Air Mail Rates: 


By section 6(a) of the act, the Commission is directed to fix 
and determine “the fair and reasonable rates of compensation for 
the transportation of air mail by airplanes and the service con- 
nected therewith.” 

In doing this the Commission must: 

(a) Proceed “as soon as practicable” and “from time to 





19. This provision was criticized on this ground during the debates in 
Congress, Cong. Rec., June 5, 1934, p. 10820. 
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time.” The Commission thus is obligated to assume its duties at 
once and these duties are continuing. Note also section 6(b) 
which requires the Commission to make an examination of the 
fairness of the rates at least once a year. 

(b) Make the determination “for each air mail route.” 

(c) Act only “after notice and hearing.” 

(d) Prescribe the “method or methods by weight or space, 
or both, or otherwise, for ascertaining such rates of compensation.” 
The Commission thus has broad discretion in determining the 
proper method. 

(e) Not prescribe rates “in excess of the rates provided for 
in this Act.” The upper limits of the Commission’s rate fixing 
powers are considered infra. 

(f) Publish the rates prescribed and these “shall continue 
in force until changed by the said Commission after due notice and 
hearing.” 

(1) Can the Commission Increase the Contract Rates?—In 
considering this question, it is to be remembered that under the 
Railway Mail Act the railroads are required to carry the mail and 
specific provision is made for fair compensation therefor.2® On the 
other hand, the air mail act, approved June 12, 1934, contains no 
requirement that any air carrier transport the mails. It is a matter 
of contracting voluntarily to do so. Thus it may be argued that 
if the carrier elects to ask for a contract at a certain rate, he has 
no just cause of complaint, if he receives no more than that rate. 

Section 6(a) directs the Commission to fix and determine 
“the fair and reasonable rates of compensation for the transporta- 
tion for air mail by airplane and the service connected therewith 
over each air mail route, but not in excess of the rates provided 
for in this Act . . . .” What the last clause means must be 
ascertained from other provisions of the act. 

Section 3(a) provides, “that in no case shall payment exceed 
40 cents per airplane-mile.” It further provides that the base rate 
of pay which may be bid and accepted shall in no case exceed 
33%4 cents per airplane-mile for transporting a mail load not ex- 
ceeding three hundred pounds and that payment for transportation 
shall be at the base rate fixed in the contract for the first three 
hundred pounds or fraction thereof plus one-tenth of such base 
rate for each additional one hundred pounds of mail or fraction 
thereof. Section 3(c) provides that in case a route is extended by 





20. 39 Stat. L. 425; Railway Mail Pay, 56 I. C. C. 1. 
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the Postmaster General “the rate of pay for such extension shall 
not be in excess of the contract rate on that route.” 

In view of the specific provisions in section 3 as to the rates 
to be provided for in the contracts, the proviso in section 6(a) 
that the rates fixed by the Commission shall not be in excess of 
the rates provided for in this act may be fairly interpreted as mean- 
ing that the Commission in fixing reasonable rates of compensation 
cannot go above the rates provided in the contracts but can only 
reduce the contract rates. 

Paragraph (b) of section 6 lends support to this conclusion, in 
that it provides for at least a yearly review of the rates in order to 
be assured that the contract holder makes no unreasonable profit 
therefrom. There is no provision that the Commission has a cor- 
responding duty to protect the contract holder from unreasonable 
losses under his contract, 

Paragraph (c) of section 6 furnishes further support to the 
interpretation that the Commission may reduce but not increase con- 
tract rates. It provides that contracts let or extended under the 
act shall under certain circumstances be continued in effect for an 
indefinite period “subject to any reduction in the rate of payment 
therefor . . . as the said Commission may prescribe.” 

The legislative history and statements by those in charge of 
the bill are recognized as aids in the interpretation of a doubtful 
statute.”* 

While no light is shed on this question by the conference re- 
port or by the debates in the Senate,?* the statements by Congress- 
man Mead, Chairman of the committee on the Post Office and Post 
Roads and a member of the conference committee, made in ex- 
planation and defense of the conference report, are significant. In 
no uncertain terms he said, “We permit only the downward re- 
vision of rates paid for air mail service.’** 

Congressman Dobbins, a member of the conference committee, 
likewise said, “this law provides for revision of rates by the Inter- 
state Commerce Commission in only one direction—downward.” 
He further said, “It is not necessary, in order to protect these 
corporations against their own folly, that we guarantee them a rate 
more than that for which they say they can carry this mail and 
carry it at a profit.” 

It is also to be observed that Congressman Kelly of Pennsyl- 





21. Duplex Printing Co. v. Deering, 254 U. S. 448, 474; F. T. Com. V. 
Raladan Co., 283 U. S. 643, 650. 

22. Cong. Rec., June 5, 1934, pages 10817-10852. 

23. Cong. Rec., May 29, 1934, page 10173, 
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vania in speaking against the conference report said, “The Inter- 
state Commerce Commission is given authority only to reduce the 
rates under the contract bid. They cannot fix a fair rate which 
will cover the actual carriage of the air mail. They are held down 
to the contract bid for all time.”** 

One of the reasons given for thus limiting the Commission’s 
authority was that it would prevent contractors “from bidding a 
ridiculously low rate” so as to perpetrate themselves in a contract 
and later have their rate of pay increased by the Interstate Com- 
merce Commission.”* 

It seems probable that the act will be interpreted to mean 
that the Commission cannot prescribe rates in excess of the con- 
tract rates. Much can be said both for and against this as a gen- 
eral policy but in view of the hardships which may result to con- 
tractors who may have entered into contracts in good faith and 
made large investments, this is a matter which should receive care- 
ful consideration by the special commission appointed under the 
act, with a view to recommending legislation designed to remove 
this limitation on the Commission’s power to fix air mail rates. 

(2) Standards of Rate Making.—Section 6(e) provides that 
in determining fair and reasonable rates of compensation for air 
mail transportation, the Commission shall give consideration to: 

(a) The amount of air mail so carried, 

(b) The facilities supplied by the carrier, 

(c) Revenue and profits from all sources, 

(d) “Other material elements.” 

In connection with these factors no doubt Congress intended 
that the Commission should take into account, among other things, 
the number of flights scheduled, the distance covered, operation 
at night or in the daytime, the character of country traversed, 
whether mountainous or otherwise, fog and snow conditions, speed 
required, and the exacting requirements of mail service. Generally 
speaking it would appear fair to apply the general standard of 
cost of the service, including a reasonable return on the property 
devoted to the service, and the value or worth of the service to the 
Government and to the public, 

Reference has just been made to the requirement in sec- 
tion 6(e) that the Commission take into account the carrier’s 
“revenue and profits from all sources.” Paragraph (b) of the same 
section, which imposes the duty upon the Commission to review 





Cong. Rec., May 31, 1934, page 10169. 
Congressman Dobbins, Cong. Rec., May 29, 1934, page 10171. 
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at least once a year air mail rates of compensation to prevent un- 
reasonable profits, provides that the Commission “shall take into 
consideration all forms of gross income derived from the operation 
of airplanes over the route affected.” 

It is thus clearly contemplated that in determining the air mail 
rates the Commission should give consideration to the fact that a 
carrier making profits from its passenger and express business 
may not require as relatively large contribution toward overhead 
expenses and return on its property used in the service as a car- 
rier which is operating its passenger and express traffic at a loss.** 
The situation is somewhat analogous to that of high-rated com- 
modities, such as automobiles, moving by railroad. The rates paid 
on such commodities contribute more toward taking care of the 
expenses of the railroad and a fair return on its property than 
certain other commodities like sand and gravel which because of 
competition and other conditions can contribute relatively little. 
This in railroad rate making is a well recognized principle.?? 

Thus even if it be the purpose of the act to prevent the pay- 
ment of subsidies to air mail contractors, there is no prohibition 
against the fixing of mail pay rates by the Commission which are 
relatively more in the case of a carrier operating at a loss on its 
other business than the carrier operating at a profit. In this limited 
way and subject to the contract rate as a maximum, the Commis- 
sion may exercise its powers to foster and encourage the sound 
development of air transportation. However, a proper coordination 
of rail and air transportation is a matter to be considered. 

Just as in railroad rate-making there is no formula to apply 
mathematically, so in solving the problem of fair and reasonable air 
mail rates there must be the reasonable exercise of discretion based 
upon many facts and conditions but subject to the general proviso 
that whatever is done must be in the public interest. 

(3) Railway Mail Pay.—Section 6(b) provides for use of 
the administrative methods and procedure followed by the Com- 
mission under the Railway Mail Pay Act in ascertaining rates for 
air mail so far as consistent with the provisions of the Air Mail 
Act. The Commission has handled the intricate question of rail- 
way mail pay in a number of cases and has given much study to 





26. Congressman Dobbins speaking in support of the bill and arguing 
against a pound-mile rate of pay said: “Some lines have heavy passenger 
traffic, which enables them to support their overhead costs without requiring 
much help from airmail revenues, while on other lines there is practically noth- 
ing to be transported except the mails.” Cong. Rec., May 29, 1934, p. 10171. 

27. Northern Pac. R. R. Co. v. North Dakota, 236 U. S. 585, 598. 
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the problem.”* Its decisions show that the problems involved have 
been carefully studied and dealt with comprehensively and 
constructively. 

After considering the question as to whether railway mail pay 
should be determined on the basis of weight or space, the Com- 
mission, largely because of practical difficulties involved in weigh- 
ing the mail, adopted the space basis as the method to govern. 
This is a question which the Commission will be called upon to 
decide in respect to air mail. The conflicting opinions on the sub- 
ject and the differences in the transportation performed make it 
essential that the question be carefully considered de novo.*® 

The situation of the smaller railway lines in the railway mail 
pay decisions by the Commission may be of particular interest to 
some of the smaller air mail carriers, in that railway lines less 
than 100 miles in length were dealt with separately and given 
larger increases in railway mail pay than the large lines. For 
example, in 56 I. C. C. 1, decided in 1919, the Commission pre- 
scribed higher rates for the short line railroads than it prescribed 
generally, increasing the rates of short lines between 50 and 100 
miles in length twenty per cent and short lines less than 50 miles in 
length fifty per cent over the rates provided for the trunk lines. On 
a general reexamination of railway mail pay rates in 1928 (144 I. C. 
C. 675), the Commission granted a general increase of 15 per cent in 
the rates of the trunk lines and an increase in rates of about 80 per 
cent in the rates of separately operated short lines not exceeding 
100 miles. This was in “recognition of the greater expense per 
unit, the short haul, small volume, and preponderance of service in 





28. The two most epeens decisions are Railway Mail Pay, 56 I. C. C. 1, 
and Railway Mail Pay, Cc. C. 676. 

- In applying the ae basis, in the railway mail pay cases, the Com- 
mission first sought to allocate all direct expenses and revenues to the passenger 
service and to allocate other items in conformity with its general formula as to 
separation of revenues and expenses between the freight and passenger ser- 
vices, including in the latter the mail and express services. Then based upon 
information gathered from operation over a test period and other data, the 
Commission allocated car miles and car foot miles of operation in cars employed 
exclusively for one service to the service to which it was assigned. The space 
in combination and mixed cars was then allocated to each service according to 
the space used, except that space authorized for mail was regarded as space 
used. The unused space in these cars was apportioned in proportion to the 
space used. Ratios thus obtained for (a) passenger service proper, including 
baggage and miscellaneous, (b) express and (c) mail, were applied to ex- 
penses, and the ratios of expenses so derived were used to apportion invest- 
ment in road and equipment, except items directly allocated. From the total 
expenses apportioned to mail, and the total revenues for mail, the net railway 
operating income or deficit was determined and this was compared with an 
estimated return of 5.75 per cent upon the proportion of the investment in road 
and equipment allocated to mail service. These results, in connection with other 
factors, "2 considered in arriving at a proper rate to prescribe. Railway Mail 
Pay, $6 1. ©. C. 1; 144 LC. GC. 675; 193 LC. C. T789. 
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small units” for the short lines, as compared with the larger roads 
(p. 708). 

It is further to be observed that the Commission did not fix 
the railway mail pay rates on the theory that the carrier might 
theoretically provide special motor cars or certain types of equip- 
ment which might be used exclusively in the mail service and per- 
haps at lower rates but dealt with the actual equipment in use. 
This may be pertinent in considering the suggestion that air mail 
carriers should be paid on the basis of small planes which might 
hypothetically be used exclusively in air mail service at less cost. 

(4) Air Mail Expenses Within Postal Revenues.—As pre- 
viously indicated, an effort was made at the beginning of private 
operation of the air mail service to restrict the compensation for 
such service, namely, air mail pay, within postal revenues received 
from such service, but this after a short time was found to be im- 
practicable. Section 6(e), however, provides that the Commission 
“shall fix and establish rates for each route which, in connection 
with the rates fixed by it for all other routes, shall be designed to 
keep the aggregate cost of the transportation of air mail on and 
after July 1, 1938, within the limits of the anticipated postal rev- 
enue therefrom.” It was the evident hope of the legislators that 
by that time air transportation would be able to pay its own way 
without the aid of relatively large profits from air mail and the 
department would be able to operate the air mail without a deficit. 

At least until July 1, 1938, there is a clear legislative intent 
that considerable liberality should be granted in the fixing of air 
mail rates, in order that air transportation may not suffer. Con- 
gressman Mead, Chairman of the House Committee, construed 
this section as permitting a subsidy until July 1, 1938.%° 

In so far as the Commission’s duty requires the bringing of 
air mail pay within the postal revenues its task will be rendered 
more difficult and complex. Experience in the past under the orig- 
inal air mail act has shown this to be true. It would appear that 





30. Congressman Mead in referring to the provisions here under considera- 
tion said: ‘The Senate bill eliminated the subsidy when the present contracts 
were extended. The House conferees insisted that there should be a continua- 
tion of the subsidy policy until such time as the weaker lines were able to 
stand upon their own feet. As a result, subsidy payments where necessary are 
permissible until July 1, 1939. That will give this commission some oppor- 
sonny to study the question of the subsidy.” Cong. Rec., May 29, 1934, page 
The word “subsidy” is used some times in different senses. For example, 
if the mail pay to the carrier is greater than the postal revenues from the ser- 
vice, this has been called a subsidy. The more appropriate use of the word 
would be to describe an excess of mail pay over the fair value of the service 
rendered by the carrier, measured by the cost of the service and a reasonable 
return on the property used in the service and the value of the service to the 
Government and to the public, 
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what the Commission should be called upon to determine is not 
the relationship of postal revenues to air mail pay but the extent 
to which, if at all, such pay exceeds what the air mail service is 
reasonably worth. In so far as aiding weaker carriers until July 1, 
1938, under this section is concerned, the restriction that rates can- 
not be increased above the contract rates would appear to be a 
serious limitation. 


Authority to Continue Contracts: 
Section 6(c) provides: 


Any contract which may hereafter be let or extended pursuant to the 
provisions of this Act, and which has been satisfactorily performed by the 
contractor during its initial or extended period shall thereafter be continued 
in effect for an indefinite period, subject to any reduction in the rate of 
payment therefor, and such additional conditions and terms, as the said 
Commission may prescribe, which shall be consistent with the requirements 
of this Act; but any contract so continued in effect may be terminated by the 
said Commission upon sixty days’ notice, upon such hearing and notice 
thereof to interested parties as the Commission may determine to be 
reasonable. 


It is also provided that the contractor may terminate the con- 
tract upon sixty days’ notice and that upon the termination of any 


contract in accordance with the act the Postmaster General may let 
a new contract for air mail service. 

This paragraph apparently is what is left of the proposal in 
section 6 of the original bill in the Senate that the Commission 
should determine the public convenience and necessity for all air 
mail routes and that “said Commission shall have power to grant 
a three year extension of contracts to contractors found by the 
Commission to be giving good service, or it may advertise for bids 
as herein provided and for the same term; but new routes shall 
only be let upon competitive bidding.” 

From the language of the present act it appears clear that 
after a contract has been let under the act or has been extended 
pursuant thereto it may thereafter continue indefinitely, unless 
terminated by the Commission or by the contractor. The duties 
of the Commission are not defined but it would appear that its 
duties included the determination whether the carrier during the 
initial or extended period of the contract satisfactorily performed 
its contract and the prescription of additional terms and conditions 
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of the contract,®! if this be found reasonable and in the public 
interest. Also it would, of course, have the duty of determining 
whether there should be any reduction in the rate of payment. 
If the Commission should be of the opinion that the contract had 
not been satisfactorily performed, or that for some other reason 
consistent with the act, it should be terminated, the contractor and 
other interested parties would be entitled to a hearing and notice 
thereof. Thus continuance of the contract would be safeguarded 
by investigation of the Commission and arbitrary termination 
thereof, if attempted, could be prevented. While the Postmaster 
General is authorized by section 19 to cause contracts to be can- 
celled for wilful non-compliance with such contracts or the law, it 
seems probable that even in such cases he would ask the Commis- 
sion to act under section 6(c). 

A question of interpretation is whether under its broad powers 
the Commission may terminate a contract for the reason that the 
route is believed to be not justified by public convenience and ne- 
cessity. As previously indicated this express authority was urged in 
order to prevent, among other things, the establishment of wasteful 
routes as the result of political pressure or otherwise. 

These provisions of the act may prove to be far more important 
than they would appear to be upon first reading. 


Duties in Respect to Accounts: 


The Commission under section 6(b) is vested with the same 
powers as the Postmaster General may exercise under section 10 of 
the act with respect to the keeping, examination, and auditing of 
accounts of mail contractors and it is authorized to employ special 
agents or examiners to conduct such examination or audit. 

Probably there is no more important provision in the act than 
that which the Commission has in respect to the accounts of air 
mail contractors, since it will not be able intelligently to perform 
its duties under the act unless the facts are available from accounts 
carefully designed to show costs, properly kept by the contractors, 
and carefully checked by the Commission’s own representatives. 
Forms of accounts following to some extent the Commission’s clas- 
sification of railroad accounts have for some time been prescribed 
by the Post Office Department and collaboration between these two 
governmental agencies should be helpful in improving this system. 





$1. Note that passenger service was specified by the Postmaster General 
under similar authority to prescribe terms and conditions in the Watres Act, 


passed in 1930. 
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The Department, apparently from lack of funds, has not had the 
accounts checked. 

The Commission’s task is complicated by the provisions of 
section 15 restricting, after October 1, 1934, the number of con- 
tracts and routes of any one contractor and by the provisions of 
section 7(a) requiring, after December 31, 1934, the disassociation 
of air mail contractors from other interests. 

In view of the Commission’s affirmative duty to proceed as 
soon as practicable to determine fair and reasonable air mail rates, 
it seems probable that one of the first steps that it will take will 
be to provide for an intensive study of air mail costs during a test 
period and to lay the foundation for a satisfactory accounting 
system and a proper checking thereof. It has the power to require 
_full financial reports. 

A question of policy confronts the Commission as to whether 
and to what extent it will make public the financial results of op- 
eration of carriers by air mail. In view of the practice followed in 
respect to railroads, it seems probable that the Commission will 
adopt a rather broad policy of publicity. 


V. CoNcLUSION. 


The authority conferred upon the Interstate Commerce Com- 


mission in respect to air mail carriers would seem to afford an ex- 
ceptional opportunity not only to deal with the difficult and impor- 
tant problem of air mail but to show the capacity of the Commission 
to deal in a constructive way with a form of transportation over 
which it has never before exercised any jurisdiction whatever. 
The task calls for a fresh viewpoint. The manner in which it is 
performed may be of importance in determining to what extent 
other forms of transportation shall be placed under the jurisdic- 
tion of the Commission.*? 

Those of us who have had experience in handling cases before 
the Commission and are acquainted with its methods do not doubt 
its ability to administer these new functions constructively and 
fearlessly. 





82. In an article by Mr. William E. Berchtold in the June 1934 issue of 
the North American Review, he opposed the Commission as the agency to deal 
with air mail transportation. He said, among other things: ‘The more logical 
suggestion would be the setting up of a new commission to handle air trans- 
port, thereby taking it out of political control without fastening the millstone 
of senile railroad philosophy around its neck.” 
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REPORT OF THE STANDING COMMITTEE ON AERONAUTICAL 
LAW OF THE AMERICAN BAR ASSOCIATION FOR 1934 


The Standing Committee on Aeronautical Law submits herewith its 
annual report: 


I. MEETINGS OF THE COMMITTEE 


The committee held two meetings since the last annual meeting of the 
Association. The first meeting was held at Cincinnati, Ohio, in October, 
1933, coincident with the meeting of the National Association of State Avia- 
tion Officials. Your committee felt that its members could become more 
familiar with the practical problems affecting the regulation of aeronautics 
by the several states through this meeting. The results were well worth while. 

The second meeting of the committee was held at Washington, D. C., 
May 10, 1934, in conjunction with the Committee on Uniform Aeronautics 
Acts of the National Conference of Commissioners on Uniform State Laws. 
The American Law Institute was also in session in Washington at the same 
time. 

The matters determined upon at this meeting will be discussed in greater 
detail hereinafter. 


II. RECOMMENDATIONS 


For the reasons herein fully set out, your committee has no specific rec- 
ommendations to make to the Association in this report. 


III. Proposep UNirorm AERONAUTICAL CODE 


In the report of this committee presented at the annual meeting in 1933 
(see Volume 58, A. B. A. Reports, page 332) your committee pointed out, 
among other things, that for several years, successive committees of the 
Association have considered a proposed Uniform Aeronautical Code to be 
recommended for adoption by the several states. 

Your committee further pointed out that pursuant to Article VIII, Sec- 
tion 20 of the By-Laws of this Association, this committee and its predecessors 
have conferred from time to time with the Committee on Uniform Aero- 
nautics Acts of the National Conference of Commissioners on Uniform 
State Laws with reference to the proposed Code. Your committee thereupon 
recommended to the Association, the adoption of the following resolution: 


Resolved, That the Committee on Aeronautical Law is hereby 
authorized to continue its consideration and study of a proposed uni- 
form Aeronautical Code and that in such consideration and study the 
said committee, pursuant to the by-laws of this Association, is author- 
ized and directed to confer with the proper Committee of the National 
Conference of Commissioners on Uniform State Laws. 


The above resolution was adopted at the 1933 meeting of the Association. 
Prior to the meeting of your committee with the Committee of the 


Commissioners at Washington in May last, your committee had given further 
and careful consideration to the proposed Code. 


[110] 
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At the joint meeting of the Commissioners, your committee fully con- 
curred in the view expressed by the Commissioners to the effect that it was 
the primary duty of the Commissioners on Uniform State Laws to draft the 
proposed Code and that the duty of the Bar Association in that connection 
was largely advisory. After a full discussion, both committees agreed that 
the proposed Code should be divided into three parts: 

Part I to consist of an act to provide for state regulation of aeronautics; 
Part II to consist of an act with regard to airports and other air navigation 
facilities; Part III to consist of an act covering substantive questions such 
as the right of flight, the liability of the owner and operator of aircraft, to 
passengers, shippers, third parties on the surface, liability in case of collision 
of aircraft and other similar topics. The Committee of the Commissioners 
indicated that they would proceed with the draft of the proposed Code, sub- 
divided as above. At the request of the Committee of the Commissioners, 
your committee submitted to the Committee of the Commissioners a proposed 
State Regulatory Act to be considered by the Commissioners as Part I of 
the proposed Code. Your committee has been advised that the Committee of 
the Commissioners may submit this act to the National Conference of Com- 
missioners on Uniform State Laws at the 1934 meeting. Your committee has 
been further advised that Part II of the proposed Code (reference airports) 
may be ready for consideration by the Conference this year. With reference 
to Part III, however (the proposed act as to liability. etc.), your committee 
understands that the Committee of the Commissioners have determined that 
the problems involved in such an act are so difficult, complex and new that 
further research work will be necessary before this act will be ready for 
submission as Part III of the proposed Code. 

The annual report of this committee, submitted at the 1933 meeting of 
the Association, and above referred to, pointed out that the American Law 
Institute in its proposed restatement of the law of torts, had included certain 
sections covering the right of flight of aircraft. 

The committee offered a resolution asking that it be authorized in its name 
and not in the name of the Association to present to the American Law 
Institute the views of the committee with reference to the restatement. When 
this resolution was offered at the annual meeting, some considerable dis- 
cussion resulted. It was felt by some members of the Association that this 
committee should not, as a committee, state or take a position before the 
American Law Institute, with reference to the difficult problem of the right 
of flight of aircraft until the Association had had an opportunity to pass upon 
that very controversial question when it should finally come before the Asso- 
ciation in the form of the proposed Aeronautical Code. Accordingly, a sub- 
stitute resolution was offered by Hon. Nathan William MacChesney of IIli- 
nois, which resolution, as amended, was adopted, as follows: 


Resolved, That the Committee on Aeronautical Law be requested to 
submit to the next annual meeting separate specific recommendations 
covering the various controversial sections of the proposed Code so 
that the views of this Association may be ascertained with reference 
thereto, and that the American Law Institute be requested to hold up 
the final draft of this section until after the next annual meeting of 
this Association. 


This resolution was duly transmitted to the Council of the American Law 
Institute and was considered by that body, at its meeting in New York in 
December, 1933. The Council through the Director of the Institute, advised 
your committee as follows, which information we now report to the Asso- 
ciation: 


The Council desired me to explain through you to your committee 
and through your committee to the American Bar Association that the 
program of publication of the Restatement of the Law calls for the 
publication next fall of a Restatement of that part of the Subject Torts 
which is dealt with in Sections 1002X and 1038 which, as you are 
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aware, cover in part though not completely the law relating to ques- 
tions affecting aerial navigation. Therefore, it is impracticable for the 
Institute to postpone the publication of the sections as they are an 
integral part of the first volume of the Restatement of Torts. As the 
Institute in its Restatement is endeavoring to state what the general 
common law of the United States is and the American Bar Associa- 
tion, as I understand it, is engaged in studying aerial navigation with 
a view to proposing a statutory code, the publication of the Restate- 
ment of the present law next fall by the Institute will, we hope, in no 
way embarrass the American Bar Association in its work of preparing 
a model code as expressing the opinion of the Association as to what 
the law ought to be. 


From the foregoing it will appear that the Institute found that it was 
not practical to postpone the consideration of the above mentioned sections 
covering the Restatement of Torts until this Association had considered the 
proposed State Aeronautical Code. 

The controversial questions with reference to the right of flight and with 
reference to liability of aircraft, to be included in the proposed Code, have 
not yet been drafted. They will be included in Part III of the proposed 
Code, which your committee understands will not be ready for submission 
this year. For that reason, it is not possible for your committee, at this time, 
to comply with the request of the Association, by bringing before the next 
annual meeting separate recommendations covering the various controversial 
sections of the proposed Code so that the views of this Association may be 
ascertained with reference thereto. Your committee has construed the resolu- 
tion and request of the Association as a continuing request. Your committee 
understands that if and when the said sections of the Code, as drafted by the 
Committee of the Commissioners, are not in accord with the views of the 
then standing Committee on Aeronautical Law, it will be the duty of such 
committee to bring the said matters before the Association for the considera- 
tion of the Association. Accordingly, your committee has no recommendation 
in the premises to make at this time. 


IV. Procress or THE LAw oF AERONAUTICS IN THE UNITED STATES 


The By-Laws of this Association authorize the committee to consider 
and report “on all questions pertaining to the law of aeronautics.” 


The science of aeronautics is developing daily and with its growth the 
law of aeronautics is expanding and becoming more complicated. It is truly 
in a state of flux. It has seemed to your committee, therefore, that reference 
to some of the decided cases, and some of the statutory changes in the law 
since the last meeting of the Association, should be useful to the Bar because 
the members of your committee have found that the practicing lawyer, who 
has not specialized in this branch of the law, sometimes finds it difficult to 
locate pertinent authorities. Two acts were adopted in 1933 by the State of 
Georgia, covering important aeronautical questions in that state. These are 
called to the attention of Bar because, prior to the adoption of these acts, the 
State of Georgia was one of the few states which had no state aeronautical 
legislation. Arkansas, Colorado, Connecticut, Idaho, Illinois, Maine, Michigan 
Minnesota, New Hampshire, Pennsylvania and Rhode Island also passed im- 
portant regulatory or substantive aeronautical acts; and California, Florida, 
Iowa, Michigan, Minnesota, Pennsylvania and South Carolina, as well as 
Georgia, passed airport acts. The Minnesota Regulatory Act is especially com- 
plete and was largely used by this committee as the basis for the recommenda- 
tion which it has made to the corresponding Committee of the Commissioners 
on Uniform State Laws. 

As the report of your committee is being completed, the Congress of the 
United States has passed, and the President has signed, a new Airmail Act. 
This act will necessarily require the careful consideration of the phases of 
the aviation industry concerned with air transportation. 





STATE REGULATION 113 


Through the kindness of the Air Law Institute (of Northwestern Uni- 
versity) your committee calls to the attention of the Bar the following cases 
decided since June, 1933, which have an important bearing on the develop- 
ment of aeronautical law: 


ADMIRALTY : 

(1) U.S. v. Batre, Claimant of One Waco Biplane, 69 F. (2d) 673, 
234 C. C. H H. 3059 (U. S.C. C, A—9th Cir., Ariz., Mar. 12, 1934). 
Customs regulations, violation of—Statutory lien for penalties— 
Air Commerce Act of 1926—Prior lien under chattel mortgage. 

(2) “a S. v. One Fairchild Seaplane et al., 4 F. Supp. 249 (U. S. D. C., 

. Wash., Apr. 16, 1934). Customs violation—Seaplane— 
Whether libel for penalties or intervening lien for repairs par- 
amount. Comment: 5 Journal of Air Law 149. 


AIRPORTS : 
(1) oy of Atty. Gen. of Ohio, No. 2234, 234 C. C. H. 3028 (Jan. 
1934). Municipal airport—Right of — to lease land. 
(2) Pn of Toledo v. National Supply Co., N. E. —, 234 C. C. 
H. 3027 (Ohio Ct. of Appeals, Jan. 22, 1934). Municipal airport 
—Contract of lease. 


BANKRUPTCY : 
(1) aime of Flyers, er — F. (2d) —, 233 C. C. H. 3116 (U. S. 
D. C. —  N. D. , July 19, 1933). Indebtedness to bank- 
ie ae ue airplanes. 


ComMISSION: 
(1) In Re Opinions of the Justices, 149 So. 775 (Ala. Supreme Ct., 
93 Appropriation to air service commission—Preference— 
Constitutionality. Digest: 5 Air Law Review 87. 


CoNTRACT: 
(1) Belden Mfg. Co. v. Curtiss-Wright Airplane Co., 22 P. (2d) 494 
Kansas Supreme Ct., June 10, 1933). Wire for airplane con- 
struction—Acceptance of counter-offer. Digest: 5 Journal of 
Air Law 156. 


INSURANCE: 


(1) ee Admnr. v. Federal Union Life Ins. Co., 65 S. W. (2d) 

, 233 C. C. H. 3143, 234 C. C. H. 3003 (Ky. Ct. of Appeals, 

Dec. a 1933). Accident policy—Whether “motor driven car” 
includes airplane. Comment: 5 Journal of Air Law 336. 

(2) Goldsmith v. N. Y. Life Ins. Co., 69 F. (2d) 273 (U.S, C. C. A— 
8th Dist., Mo.). Accident policies—Double indemnity—Engag- 
ing in aeronautics—Ambiguity—“As passenger or otherwise” con- 
strued. 

(3) Johnson v. National Life Ins. Co., 268 N. Y. S. 495, 234 C. C. H. 
304 (Supreme Ct. of N, Y. County, N. Y., Jan., 1934). 

(4) Mo. State Life Ins. Co. v. Martin, 69 S. W. (2d) 1081, 234 C. Cc. 
H. 3057 (Supreme Ct. of Ark., Feb. 19, 1934). Accident ? an 
—Double indemnity “Participation in aviation” construed. 

(5) Messer v. Jefferson Standard Life Ins. Co., 171 S. E. 98, 233 C. C. 
H. 3139 (N. C. Supreme Ct., Oct. 11, 1933). Aviation rider— 
Appeal and error. Digest: 5 Journal of Air Law 338. 

(6) Newman v. North River Ins. Co. of N. Y., 170 A. 601, 234 C. C. H. 
3069 (Penn. Supreme Ct., E. D., Mar. 19, 1934). Fire insurance 


policy—Airplane—Sole and unconditional ownership—Evidence— 
Proof. 
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MortGAcE: 


(1) Boise Flying Serv. Inc. v. Gen. Motors Acceptance Corp., —— P. 
(2d) ——, 234 C. C. H. 3050 (Idaho Supreme Ct., Feb. 9, 1934). 
Chattel mortgage on airplane—Subsequent repairs—Rights of 
parties—Service—Doing business in state. 


NEGLIGENCE : 


(1) Genero v. Ewing, 28 P. (2d) 116 (Wash. Supreme Ct., Jan. 4, 
1934). Airport collision—res ipsa loquitur. 

(2) Davies v. Oshkosh Airport, Inc., 252 N. W. 602, 234 C. C. H. 3025 
(Wisc. Supreme Ct., Feb. 6, 1934). Airport accident—Con- 
tributory negligence of pilot. 

(3) T._A. T. Flying Service, Inc. v. Adamson, 169 S. E. 851 (C. C. A 
Ga., Division No. 2, 1934). Liability for damages—Airport col- 
lision—Municipal ordinance. 

(4) Bird y. Louer, 272 Ill. A. 522, 234 C. C. H. 3011 (Ill. Appellate 

t. Dec. 11, 1933). Presumption of negligence—Mid-air col- 
lision—Reasonable care—Whether common carrier—Owner not 
insurer—Liability—Master and servant. 

(5) Curtiss- —— Flying Service, Inc. v. Glose, 66 F. (2d) 711 (U. S. 
C. C. A—3d Cire. N. J., Aug. 25, 1933). "Airplane crash—Death 
of passenger—Conditions on ticket. Comment: 5 Journal of 
Air Law 154. 

(6) Allison, Admr. y. Standard Air Lines, Inc., 65 F. (2d) 668 (U. S. 
C. C. A—9th Cir., June 5, 1933). Degree of care. Digest: 5 
Journal of Air Law 157. 

(7) Rochester Gas & Electric Corp. v. Dunlop, 266 N. Y. Supp. 469 
(N. Y. Monroe County Ct., Sept. 6, 1933). Liability of pilot for 
damages where airplane crashes against tower carrying electric 
transmission lines—Negligence—Trespass—Res ipsa loquitur. 
Comment: 5 Air Law Review 76. 


PATENTS: 


(i) U. S. v. Manufacturers Aircraft Assn., Inc., —— Ct. Cl., ——, 234 
C. C. H. 3029 (U. S. Supreme Ct. denied. petition for "certiorari, 
Feb. 5, 1934). Use of patents by U. S.—Royalties due—Implied 
contract—Statute of limitations. Digest: 5 Journal of Air Law 


157. 
TAXATION : 


(1) American Airways, Inc. v. Grosjean, 3 F. Supp. 995 (U. S. Su- 
preme Ct. Nov. 13, 1933). Gasoline taxation. Comment: 
Journal of Air Law 153. 

(2) Opinion of Atty. Gen. of Miss. to Tax Assessor, 233 C. C. H. 3117 
(Walthal, Miss., June 7, 1933). Airplanes as personal property. 
Digest: 5 Journal of Air Law 158. 


TRESPASS: 


(1) Thrasher vy. City of Atlanta, et al., 173 S. E. 817 (Supreme Ct. of 
Ga., Feb, 20, 1934). Trespass- nuisance—Municipal airports—Em- 
inent domain—Right of adjoining landowners. Note: 5 Jour- 
nal of Air Law 332, 


WorKMEN’S COMPENSATION : 


(1) Jackson v. Curtiss-Wright a Co., et al., —— S. W. (2d), 
233: C. C. H.-3145, 234 ©, Cor 300s (Mo. Supreme Ct., Dec. 20, 
1933). Airplane accident—Whether deceased pilot was employee 
—Evidence—Computation of Compensation. Digest: 5 Journal 

of Air Law 339. 
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The case of Thrasher v. City of Atlanta, supra, is of particular interest as 
it involves the highly controverted question as to whether the flight of air- 
craft constitutes a nuisance or trespass. In the opinions filed, the court has 
gone at some length into the history and complexity of the problem. 


V. DEvELOPMENT oF INTERNATIONAL AERONAUTICAL LAW 


On October 13, 1919, at Paris, an International Convention was duly 
signed relating to the regulation of aerial navigation. The United States was 
represented in the drafting of that Convention, but has not ratified it, and 
is not a party to the Convention. The Paris Convention, as between the coun- 
tries which are parties thereto, regulates in general the right of aircraft of 
one nationality to fly through the air space of another nationality, party to 
the Convention. The Convention is based upon two primary principles; (1) 
that every nation has complete and exclusive sovereignty over the air space 
above its territory, and (2) that the contracting states undertake in time of 
peace, to accord freedom of innocent passage above its territory to the air- 
craft of the other contracting states, provided that the conditions laid down 
in the Convention are observed. While the United States is not a party to 
the Paris Convention, it is a party to the Pan-American Convention relating 
to commercial aviation, signed at Havana, February 20, 1928, which has now 
been ratified by Guatemala, Mexico, Nicaragua, Panama, Dominican Republic, 
the United States, Costa-Rica, Haiti, Honduras, and Chile. The same gen- 
eral principles underlie the Havana Convention which underlie the Paris 
Convention, in the two particulars above mentioned. 

In the absence of a treaty or other agreement, between the nations, giving 
the right of flight of aircraft of one nation over the territory of the other, 
it is now generally assumed and held that no right of international flight 
exists, unless and until the nation through whose air space the flight is to 
take place, gives its specific authority to the owner and operator of the air- 
craft. The Paris Convention has been adhered to and ratified by most of the 
countries of Europe, as well as Canada, Japan, Australia, and South Africa. 
As between the countries who are parties to that Convention, aircraft are 
entitled to lawful flight over the said several countries, pursuant to the con- 
ditions of the Convention. The same rights exist as between the United 
States and the countries, parties to the Havana Convention. However, be- 
cause of the fact that the United States is not a party to the Paris Conven- 
tion, it has heretofore from time to time entered into special agreements 
with certain other countries to cover some of the questions and to give some 
of the privileges covered by the Paris Convention. Such agreements haye 
been heretofore entered into by the United States with Canada, Italy, Ger- 
many, Belgium, Sweden, Norway, the Union of South Africa, Denmark and 
possibly others. 

These special agreements have been from time to time effected by an 
exchange of notes between the United States and the other country, party 
to the agreement. Copies of these executive agreements can be obtained by 
suayene members of the Bar from the Department of State, Washington, 


These agreements indicate the development of one phase of International 
Aeronautical Law. Another phase of such development, which may be termed 
“the private International Law of Aeronautics” is illustrated by a series of 
International Conventions in process of being drafted, seeking to make uni- 
form the rights and liabilities of the owners and operators of aircraft while 
engaged in international flight. The first of this series of conventions was 
the convention adopted at Warsaw, October 12, 1929, to make uniform cer- 
tain rules relating to international transportation by air, particularly with 
reference to the relations between the owners and operators of aircraft on 
the one hand and passengers and shippers of goods on the other. This is the 
so-called Warsaw Convention. Also, in 1933, at Rome (see 58 A. B. A. Re- 
ports 334), where the United States was represented at the Third Inter- 
national Conference on Private Aerial Law, another convention was there 
adopted covering questions of liability of the operator of aircraft for damage 
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to third persons and property on the ground, and a further convention with 
reference to the attachment of aircraft. 

Neither of the Conventions adopted at Rome have come into effect. 
The Warsaw Convention has, however, been ratified and is in force as to 
Spain, Brazil, Rumania, Yugoslavia, Poland, France, Latvia, Great Britain, 
Italy, The Netherlands, Germany and Mexico. On June 15, 1934, the Senate 
of the United States agreed to the adherence of the United States to the 
Warsaw Convention. A copy of the message of the President, the report of 
the Secretary of State (reference the Convention) —_ a copy of the English 
translation of the convention is attached, Appendix A 

At the Seventh International Pan-American Conference held at Monte- 
video, December 3-26, 1933, two resolutions were adopted which may have 
very considerable effect on the development of Aeronautical Law in this 
hemisphere. These resolutions numbered respectively LII and LIII are as 
follows: 

LII. Orrenses CoMMITTED ON Boarp AIRCRAFT. 
The Seventh International Conference of American States. 


Resolves: 

To recommend the adoption of the following principles on the pen- 
alty for offenses committed on board aircraft: 

The acts committed on board a private aircraft while it is in con- 
tact with the soil of a foreign state, fall within the competence of the 
courts of that state, and shall be judged by its laws. 

Any aircraft without the boundaries of any state, on the high 
seas, is subject to the legislation and jurisdiction of its flag. 

3. If the offense be committed on an aircraft flying over a foreign 
state, its penalty shall come under the jurisdiction of that state, if the 
airship’s next landing takes place in said state; otherwise, the offense 
shall fall under the jurisdiction of the state where the next landing is 
effected. In this latter case, the legislation of the country over which 
the aircraft was flying when the offense was committed shall be applied; 
and, if it should be impossible to determine the territory over which the 
offense was committed, the legislation of the country to which the air- 
craft belongs shall be enforced. 

The pilot of aircraft in flight, to whom an offense is reported, shall 
effect a landing at the first known aerodrome and notify the competent 
authority. The summary of the case there made, shall determine the 
law to be applied. 

In the case of damages effected from aircraft on persons or 
property of the underlying state, said state shall have competent juris- 
diction in the matter and its legislation shall apply. 

5. A state that does not concede extradition of its nationals, is 
obliged to punish them on their return to its territory after having com- 
mitted on an aircraft an offense covered by its penal laws, In the case 
of a foreigner, the pertinent regulations of extradition shall be enforced. 

(Mr. Wright placed on record that, as delegate of the United 

States of America, he abstained from voting on this question.) 

Furthermore, the Seventh Conference invites the different states to 
adhere to the Havana Convention, and recommends that its regulations 
be included in the program of the Eighth International Conference of 
American States, and that all nations be urged to study the rules adopted 
at the Warsaw Convention. (Approved December 23, 1933.) 


LIII. INTER-AMERICAN AVIATION. 


The Seventh International Conference of American States. 


Resolves: 
That within the shortest possible time, and before the Commercial 
Conference of Buenos Aires, there be studied by a Commission of Ex- 
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perts to be constituted in the manner and at the place to be decided 
by the Governing Board of the Pan-American Union, the means of still 
further accelerating Inter-American aviation, by the establishment of a 
continuous line of radio stations, beacons and aerodromes, along the 
line of existing routes and others that may be considered desirable, and 
to determine what additional methods may be devised to bring about more 
rapid inter-American aerial communication facilities. (Approved De- 
cember 23, 1933.) 


CoNCLUSION, 


From the foregoing, the Association must realize the new and complex 
problems involved in both public and private Aeronautical Law. Your com- 
mittee wishes to apologize to the Association for the length of this report, 
but as its excuse feels that the matters herein contained may be of some 
permanent value to the Bar. 


Respectfully submitted, 


Joun C. Cooper, Jr., Chairman, 
GeorcE B. Locan, 
Howarp WIkorr, 
WitiiAm A. SCHNADER, 
E. SmytHe GAMBRELL, 
Committee on Aeronautical Law. 


N. A. S. A. O. REGIONAL MEETINGS 


Two regional meetings of the National Association of State Aviation 
Officials are scheduled as the present issue of the JouRNAL goes to press. 
The North Central group, under the leadership of Vice-President John D. 
Akerman, will meet at Des Moines, Iowa, on December 7-8. The South 
Eastern group, headed by Vice-President A. B. McMullen, is to meet at 
Miami, Florida, in connection with the All-American Air Races in January. 

A more complete account of these, and other, regional meetings will be 
contained in a later issue. 


TIME AND PLACE OF FIFTH ANNUAL N. A. S. A, O. MEETING 
NOW BEING CONSIDERED 


According to the Constitution of the National Association of State Avia- 
tion Officials, the time and place of the annual meetings are to be determined 
by the Board of Governors. Two ballots have already been sent out in 
connection with invitations received from (1) Atlanta, Georgia; (2) Bethle- 
hem, Pennsylvania; (3) Birmingham, Alabama; (4) Detroit, Michigan; (5) 
Hartford, Connecticut; (6) Lincoln, Nebraska; (7) Miami, Florida; (8) 
Philadelphia, Pennsylvania; (9) Omaha, Nebraska; and (10) Toronto, 
Canada. 

The votes have been fairly evenly divided and it appears that a third 
ballot will be submitted covering only the two leading cities. 

The September date (26-28) seems to have a clear lead and so will be 
chosen. Final announcement as to the next place of meeting will be carried 
in the April issue. 
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{ Epwarp C, SWEENEY 


Department Editors 
Denis MULLIGAN 


THE REPORT OF THE BAKER COMMITTEE ON THE ARMY AIR 
CORPS* 


Following the investigation of air mail contracts in February of 1934, 
the carriage of mail was shifted from private to United States Army hands. 
There was a storm of protest over the loss of life resulting from this new 
operation and, whether warranted or unwarranted, charges of inefficiency 
were hurled at the Army Air Corps. This called for another investigation, 
and thereupon Secretary of War Dern organized a committee, April 17, 
1934, to discover what if anything was wrong with the Air Corps and what 
might be done about it. The first meeting was held on April 17, 1934. 

The appointed members of this special committee were not limited to 
military personages but likewise included several civilians prominent in 
aviation interests. The personnel was as follows: 


Newton D. Baker, former Secretary of War, Chairman; 

Dr. Kart Taytor Compton, President, Massachusetts Institute of 
Technology ; 

CLARENCE D. CHAMBERLIN, Trans-Atlantic Flyer; 

James H. DoorittLe, Manager, Aviation Department, Shell Petroleum 
Corporation; 

Epcar S. Gorrett, former Air Corps Colonel, President of Stutz Motor 
Car Company; 

Dr. Georce WILLIAM Lewis, Director of Aeronautical Research, National 
Advisory Committee for Aeronautics. 

The following are the military members of the committee: 

May. Gen. HucH A. Drum, Deputy Chief of Staff, Executive Vice- 
Chairman of the Committee; 

Maj. Gen. BENJAMIN D. Fou ots, Chief of the Air Corps; 

Maj. Gen. Georce S. Stmonps, Commandant of the Army War College; 

Bric, Gen. Cuarces E. Kivpourne, Assistant Chief of Staff, War Plans 
Division ; 

Bric. Gen. JoHNn W. Gutick, of the United States Army. 

Mayor ABert E. Brown was the recorder of the committee. 


Secretary Dern, in his advice to the committee, directed them to a study 
of the Air Corps as a means of national defense, that they might make 
recommendations as to a policy regarding the defense functions of the War 
Department. It was pointed out that the findings of the committee should 
be limited solely to technical matters rather than political. Such a report, 
it was thought, would be of inestimable value in the framing of permanent 
air mail legislation. 





*The full title of the report is Final Report of War Department Special 
Committee on Army Air Corps, July 18, 1934 (United States Government Print- 
ing Office, Washington, 1934). 


[118] 
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However, Congress passed the Black-McKellar Bill on June 12, 1934, 
without waiting for a report from the Baker committee. The Baker com- 
mittee report was published July 18, 1934. If Congress had waited, it is to 
be wondered whether the Black-McKellar Bill, so heartily disliked by the 
aviation industry as a whole, might not have been replaced by a more con- 
formable bill.1_ However, the War Department has already taken authority 
on the basis of the recommendations in the report and is reorganizing the 
Army Air Corps. 

The activities of the committee were comprehensive. They devoted 
twenty-five days to hearing testimony from 105 witnesses, which testimony 
is recorded in the published report. They invited written opinions from 536 
Air Corps officers, which opinions, together with documents from above 
witnesses, are filed as exhibits. Members of the committee and subcommit- 
tee members personally visited procurement centers, manufacturing plants, 
and the National Advisory Committee’s exhibition at Langley Field. They 
thoroughly studied the historical background of aviation, including the re- 
ports of previous committees and boards.? 

One of the main problems considered by the former committees, as 
also considered here, was as to the advisability of separating the Air Force 
from land and naval forces. As the majority of the former committees 
expressed their opinion contra to the formation of a separate unit, so too 
did the Baker committee express their belief that unity of command between 
ground and air forces is necessary because air forces can operate only 
through the protection by ground forces of their personnel and equipment 
in ground bases. 

A second problem recognized was that of promotion, and the serious- 
ness of this problem prompted the definite statement that “it should be 
settled.” Some dozen pages of the report are devoted to a study of organ- 
ization, promotion, grades and ranks. One cause of the unsatisfactory 
morale of the Army as a whole is the so-called “hump,” due to the large 
number of middle age and past middle age superior officers resulting from 
the World War period, causing stagnation in promotion. A single promo- 
tion system for the Army and all its coordinate arms seems most advisable 





1. See the following articles on air mail legislation: “Air Mail Legisla- 
tion in the Making,” 33 Aviation 99; “Review of Air Mail Law,” 12 Natl. 
Aero. Mag. 14 (Mar.); “Air Mail Legislation: Effective and Proposed,” 7. H. 
Kennedy, 5 JouURNAL OF AiR LAw 457; “Pernicious Air Mail Bill Becomes Federal 
Law,” 12 Natl. Aero. Mag. 6 (June); “President Signs Air Mail Bill,” 19 U. S. 
Air Serv. 32 (July). Relative to the McCarran Bill, see “The McCarran Bill,” 
19 U. S. Air Serv. 37 (May); “McCarran Bill Offers Greatest Safeguard,” M. M. 
Logan, 12 Natl. Aero. Mag. 9 (April); “McCarran Air Mail Bill Is Killed in 
Senate,” 12 Natl. Aero. Mag. 6 (May). 

2. Former committees appointed to study the development of aviation for 
national defense are as follows: The Dickman Board, Chaumont, France, April, 
1919; The Menoher Board, Washington, D. C., August, 1919; The Military Af- 
fairs Committee, House of Representatives, September, 1919-February, 1920; 
Reorganization Board of Superior Officers, Washington, D. C., June, 1920; 
Lassiter Board, Washington, D. C., March, 1923; Joint Congressional Committee 
on Reorganization of the Administrative Branch of the Government, Washing- 
ton, D. C., February, 1923; Lampert Congressional Committee, Washington, D. 
C., October, 1924; The Eberle Board, Washington, D. C., September, 1924; 
Morrow Board, Washington, D. C., September, 1925; Committee on Military 
Affairs, House of Representatives, March, 1926 (Air Corps Act of 1926) ; Com- 
mittee on Expenditures in the Executive Departments, January, 1932; Vote 
in the House of Representatives, April, 1932; Joint Army-Navy Committee on 
Duplication of Effort in Army and Navy, November, 1932; Drum Board, Wash- 
ington, D. C., August, 1938. This Baker Board is the fifteenth group to discuss 
and report on the development of aviation for national defense. 
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in view of the fact that separate systems have been tried and found detri- 
mental to highest efficiency. 

A recommendation made by the committee relative to the enlisted strength 
of the entire Army is that it “be restored to a figure with suitable grades 
and ratings so as to enable proper and efficient performance of the many 
important tasks assigned by the act of June 4, 1920.” The shortage of 
officers had been found to be 350 of an authorized total of 1,650. Twelve 
further recommendations answering problems of personnel were made by 
the committee. 

Quite a bit of consideration is given in the report to a study of and 
recommendations for a policy in the training of Air Corps personnel. 
Though the responsibility for operation of and training at Air Corps schools 
should rest in the Chief of the Air Corps, the committee recommended that 
responsibility for unit training and the training of staff personnel should 
be in the Commanding General of the General Headquarters Air Force. 

The committee’s conclusion in regard to development of aircraft was 
that as much standardization “as is consistent with real progress” should 
be attained. 

Findings of fact in regard to a comparison with foreign civil and mili- 
tary aviation were that the United States is equally as efficient and well- 
equipped as, if not superior to, any foreign nation. However, the strength 
of our Army combat aviation has been allowed to weaken and is less than 
that of other leading world powers. 

A national military policy for the United States is based upon a policy 
of defense only. Minimum armaments only are advocated. A sea force 
should be second to none. But a land force should be composed of a citi- 
zen army “of 1,000,000 men” that can assist to the greatest degree either 
land or sea force, but, inasmuch as the land force is the final determining 
factor in taking and holding land, the air force should cooperate in opera- 
tion and control with the land force. There is no possibility, according 
to the committee, of the air force being able successfully to operate com- 
pletely alone. And, further, there is little possibility that the visions by 
various writers of the destruction of cities by bombardment will ever be 
realized for the number of bombs and planes and bases necessary for such 
destruction would be impossible. So, “in view of the foregoing, our na- 
tional policy has been to maintain two distinct services for the national 
defense, the Army and the Navy, with air forces an integral part of each, 
recognizing said forces as essential and decisive elements.” Throughout 
the report there is a great deal of emphasis on this point, the necessity 
of coordinating the air force with the army and sea forces, and the im- 
practicability of leaving it as a separate arm of defense. 

In its recommendations, the committee stated that “in the determina- 
tion of priorities by joint agencies, the requirements for the primary mis- 
sions of both services should have precedence over requirements for 
secondary missions of either service, Financial policies should be based 
on the foregoing policy.” It was further recommended that the question 
of the advisability of bringing all branches of the War and Navy Depart- 
ments under the sole authority of the Joint Board be determined. 





8. Report, page 15. 
4. Report, page 65. 
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Several proposals were advanced for the concentration of aviation in 
one department. One suggestion was for the concentration of Federal, 
civil and military aviation under one executive department. Another was 
for the concentration of national defense aviation under one executive de- 
partment for the handling of all national defense aviation, or a Department 
of National Defense with a subdivision for Army, Navy and Air. Still 
another suggestion was for the consolidation of civil and Army aviation, 
leaving the Navy its own air section. Another suggestion was for the 
formation of a Federal aviation commission for the regulation of national 
aviation. One reason advanced for the separation of air forces was that 
at this time larger appropriations might be secured from Congress due 
to its present popularity in the public mind. However, this last argument 
for a separation of powers was refuted by the committee on the ground 
that it would be unethical and impracticable to take advantage of a psy- 
chologically favorable moment for the sake of temporary advancement. 

Relative to the aviation industry, the committee declared that civil 
aircraft have been improving consistently and comparatively quickly. Rapid 
obsolescence of military aircraft necessitates the continued existence of 
airplane factories operating on a satisfactory basis that may meet war-time 
needs in any emergency. Further, they recommended that development 
of design should be encouraged and that design rights should be protected. 

The organization of national defense functions was thoroughly dis- 
cussed in the report, together with suggestions for improvement. The 
position of the Army Air Corps in the Army organization is that of a 
combat arm, even as the infantry or signal corps. Control of the Air Corps 
should lie in a commander reporting directly to the Chief of Staff, and the 
Chief of the Air Corps should have charge of all procurement duties. The 
committee endorses the policy of the War Department for the immediate 
organization of the tactical combat units of the Air Corps into a General 
Headquarters Air Force. This, as noted before, is already being done. 

The committee recommended that more adequate provision, in the way 
of funds, be made for tactical training, with opportunity for more flying hours 
per pilot, and small inexpensive but efficient planes for training. They 
further recommended that an Air Corps board be created to give “attention 
to the prescription of uniform tactical doctrines for all types of Air Corps 
units.” 

Although the Air Corps Act of 1926 prescribed a total of 1,800 air- 
planes, there is a shortage from this number of over 300 planes, besides 
the fact that many in service are obsolete. The Drum Board, reporting 
in 1933, proposed a program for 2,320 planes, and if the authorized strength 
of the Air Corps is completed, this aircraft program can be accomplished. 
Failure to secure legislative cooperation in providing funds has been re- 
sponsible for the failure to achieve the program outlined in the 1926 Act. 
Evidence submitted showed that 18.6 per cent of the budget for military 
expenditures has been utilized for the Army Air Corps, The 1926 Act 
provided a 5-year plan for the development of the Air Corps in personnel 
and matériel, and a financial program was drawn up by the War Depart- 
ment. Lack of appropriations and other financial restrictions caused the 
failure to complete this program within the specified time. The committee 
believes that if any such plan as the above, together with its financial pro- 
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gram, is not approved, it should be returned for such revision as may meet 
the approval of Congress. 

In regard to civil aviation, the committee feels that a close liaison be- 
tween that and military aviation is most desirable. Commercial aircraft 
can be used as a reserve for transport and cargo in case of emergency. 
Further, commercial pilots should be encouraged to join the Air Corps 
Reserve. The experience in the carriage of air mail by the Air Corps gave 
opportunity to test pilots and planes for such emergency duty. 

The report of the committee is signed by all of its members. 

Major James H. Doolittle, however, filed a minority report which is 
appended to the published report. The opinion of Major Doolittle is shared 
by many of the advocates of the Douhet doctrine, that the air force should 
be organized as a separate unit.5 The major part of the criticism of the 
report of the Baker committee has centered around this very point.6 Further- 
more, criticism is launched on the basis that the ground army will never 
recognize in the air fleet anything other than an arm of its own defense, 
and this prejudice will hinder the development of the Air Corps.” 

It is of course natural for allies of the aviation industry as a whole to 
emphasize its importance and to be anxious for its individual welfare, but 
it is not to be doubted that the members of the Baker committee also are 
looking to the individual welfare of aviation and are only anxious to place 
it in the most useful position possible. 

KATHERINE Fritts. 


CODE OF FAIR COMPETITION FOR THE COMMERCIAL 
AVIATION INDUSTRY* 


ArTICLE I—Purposes 


To effectuate the policies of Title I of the National Industrial Recovery 
Act, the following provisions are established as a Code of Fair Competition 


5. See Giulio Douhet, La Guerre de l'Air (translated from the Italian by 
Jean Romeyer, edited by the journal “Les Ailes,” Paris, 1932), p. 190. See 
also the articles by Col. C. deF. Chandler, “Air Warfare Considerations,” 19 
U. S. Air Serv. 12 (Nov.), and “A New Deal for Old Strategy,” 19 U. S. Air 
Serv. 16 (June). 

. See 19 U. S. Air Serv. 7 (Nov.); 19 U. S. Air Serv. 7 (Sept.). 

7. Ibid. See also the editorial on the Baker board by R. M. Cleveland, 
6 Air Law Rev. 233. 


*This Code, Approved Code No. 513, became effective September 10, 1934. 
It provides for the registration of all members of the Industry, and for the 
election by members of the Industry of Regional Code Authorities, which in turn 
select regional voting members of the National Code Authority. In addition to 
eleven regional voting members the Code provides that the twelfth voting mem- 
ber shall be the President of the Independent Aviation Operators of the United 
a and the thirteenth voting member shall be appointed by the adminis- 
tration. 

For the purpose of temporary organization to supervise registration of the 
Industry and election of a permanent Code Authority, a temporary Code Author- 
ity has been appointed by the Administration consisting of eleven regional vot- 
— —* to serve for a period of ninety days from the effective date of 
the Code. 

The policy declared by Congress in the National Industrial Recovery Act 
is to provide, among other things, for the general welfare by promoting the or- 
ganization of Industry for the purpose of cooperative action among trade groups, 
to eliminate unfair competitive practices, and to promote the fullest possible 
utilization of the present productive capacity of industries. 


OrpER—An application having been duly made pursuant to and in full com- 
pliance with the provisions of Title I of the National Industrial Recovery Act, 
approved June 16, 1933, for approval of a Code of Fair Competition for the 
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for the Commercial Aviation Industry, and its provisions shall be the stand- 
ard of fair competition for such industry and shall be binding upon every 
member thereof. 





Commercial Aviation Industry, and hearings having been duly held thereon and 
the annexed report on said Code, containing findings with respect thereto, hav- 
ing been made and directed to the President: 


Now, THEREFORE, on behalf of the President of the United States, I, Hugh 
S. Johnson, Administrator for Industrial Recovery, pursuant to authority vested 
in me by Executive Orders of the President, including Executive Order No. 
6543-A, dated December 30, 1933, and otherwise; do hereby incorporate by ref- 
erence said annexed report and do find that said Code complies in all respects 
with the_pertinent provisions and will promote the policy and purposes of said 
Title of said Act; and do hereby order that said Code of Fair Competition be 
and it is hereby approved. 

Hueu S. JOHNSON, 


Administrator for Industrial Recovery. 


Approval recommended : 
WILLIAM P. FARNSWORTH, 
Acting Division Administrator. 


Washington, D. C., August 28, 1934. 


REPORT TO THE PRESIDENT 


The President, 
The White House. 

Sm: This is a report on the Code of Fair Competition for the Commercial 
Aviation Industry as revised after a public hearing conducted thereon in Wash- 
ington, D. C., on July 10, 1934, in accordance with the provisions of the Na- 
tional Industrial Recovery Act. 


Provisions as to Wages and Hours 


Maximum hours for employees are established as follows: Clerical em- 
ployees 40 hours per week, mechanics and mechanics’ helpers 48 hours per week ; 
watchmen, caretakers and general field utility employees not more than 54 
hours in any one week. 

No employees shall be paid less than at the rate of $15.00 per week in places 
of more than 50,000 population or in the immediate trade area thereof or less 
than at the rate of $13.90 per week in places of less than 50,000 population. 
Provision is made for an equitable adjustment of wages above minimum. 

Employment of any person under 16 years of age and anyone under 18 
years of age at occupations hazardous in nature or dangerous to health is 
prohibited. 

In recommending the approval of the hour provision of this Code, it has 
been necessary to recognize that this industry is providing a service to the 
public requiring 24 hours per day operation throughout the year and activities 
— to interference by, and to a certain extent dependent upon, weather 
conditions. 


Economic Effects of the Code 


This industry has experienced a serious curtailment of activity since 1929 
as indicated by the reduction in number of airplane hours flown per annum 
reported in 1929 as 1,304,207 and in 1983 as 457,427. Estimate of the Bureau 
of Air Commerce, Department of Commerce, indicates the investment in com- 
mercial and private airports exceeds $56,000,000.00. 

The direct effect of this Code is found in the organization of an hitherto 
unorganized industry towards the utilization of its full productive capacity. 
Elimination of unfair trade practices and destructive competitive methods should 
Sr Ser public confidence in the industry with consequent increase in volume 
0 2usInNess, 

The economic welfare of this industry, as an organized industry, providing 
airports, training pilots and mechanics, and encouraging private ownership of 
aircraft, is considered to be of importance to the Nation in its defense and in 
its improvement of transportation facilities. 

At the present time information is not available as to the extent of the 
Commercial Aviation Industry but this Code will make available for the first 
time complete registration of the facilities and the scope of this industry. 


Findings 
The Deputy Administrator in his final report to me on said Code having 
found as herein set forth and on the basis of all the proceedings in this matter: 


I find that: 
(a) Said Code is well designed to promote the policies and purposes of 
Title I of the National Industrial Recovery Act, including removal of obstruc- 
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ArticteE II—DerFtnitions 


1. The term “Commercial Aviation Industry” as used herein includes 
any and all non-scheduled, miscellaneous flying activities in the aviation in- 
dustry, as distinguished from scheduled point-to-point air transportation as 
covered by the Code of Fair Competition for the Air Transport Industry 
and manufacturing, as covered in the Code of Fair Competition for the 
Aircraft Manufacturing Industry; the operation and maintenance of airports; 
the operation and maintenance of all types of aviation schools; the servic- 
ing, maintaining, repairing, and storing of aircraft, engines, propellers, parts, 
instruments, and/or accessories therefor, together with parachutes; the sell- 
ing and/or distributing at wholesale or retail aircraft, engines, propellors, 
parts, instruments, accessories, parachutes, and other materials and services 
appertaining thereto, excluding sales by the manufacturer of his own prod- 
ucts at wholesale; and in addition thereto all other types of industries in 
the field of aviation not included in the two Codes above mentioned, to- 
gether with such related branches or subdivisions as may from time to time 
be included under the provisions of this Code. 


1, The term, “member of the industry” includes, but without limitation, 
any individual, partnership, association, corporation, or other form of enter- 
prise engaged in the Industry, either as an employer or on his or its own 
behalf. 

2. The term “employee” as used herein includes any and all persons 
engaged in the Industry, however compensated, except a member of the 
Industry. 

3. The term “employer” as used herein includes anyone by whom such 

employee is compensated or employed. 
_ 4 The term “student” as used herein includes anyone regularly enrolled 
in a school of aviation for instruction. A student not earning tuition is not 
to be considered an employee, even though he may be performing work usu- 
ally assigned to an employee. A student earning his tuition in whole or part 
is to that extent to be considered an employee. 

5. The terms “President,” “Act,” and “Administrator” as used herein 
mean, respectively, the President of the United States, Title I of the Na- 


tions to the free flow of interstate and foreign commerce which tend to diminish 
the amount thereof and will provide for the general welfare by promoting the 
organization of industry for the purpose of cooperative action among the trade 
groups by inducing and maintaining united action of labor and management 
under adequate governmental sanctions and supervision, by eliminating unfair 
competitive practices, by promoting the fullest possible utilization of the present 
productive capacity of industries, by avoiding undue restriction of production 
(except as may be temporarily required), by increasing the consumption of 
industrial and agricultural products through increasing purchasing power, by 
reducing and relieving unemployment, by improving standards of labor, and 
by otherwise rehabilitating industry. 

(b) Said industry normally employs not more than 50,000 employees: 
and is not classified by me as a major industry. 

(c) The Code as approved complies in all respects with the pertinent pro- 
visions of said Title of said Act, including without limitation Subsection (a) 
of Section 3. Subsection (a) of Section 7. and Subsection (b) of Section 10 
thereof; and that the applicant association is truly representative of the 
aforesaid industry; and that said association imposes no inequitable restrictions 
on admission to membership therein. 

(d) The Code is not designed tc and will not permit monopolies or mon- 
opolistic practices. 

(e) The Code is not designed to and will not eliminate or oppress small 
enterprises and will not operate to discriminate against them. 

(f) Those engaged in other steps of the economic process have not been 
deprived of the right to be heard prior to approval of said Code. 

For these reasons, therefore, this Code has been approved. 


Respectfully, 





HvucGuH S. JOHNSON, 
Administrator. 
WASHINGTON, D. C. 
August 28, 1934. 
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tional Industrial Recovery Act, and the Administrator for Industrial Recovery. 
6. Population for the purposes of this Code shall be determined by 
reference to the latest Federal Census. 


Articte I1J—Hovurs 


Section 1. Maximum Hours.—No employee shall be permitted to work 
in excess of forty (40) hours in any one week, nor more than eight (8) 
hours in any one day, nor more than six (6) days in any seven (7) day 
period, unless for hours worked in excess of eight (8) hours per day or 
forty (40) per week, he is compensated by not less than one and one-third 
times the normal rate of pay. 


Section 2. Exceptions—The following are excepted from the hours 
provisions of Section 1 above: 

(a) Mechanics, mechanics’ helpers, and employes on emergency main- 
tenance or emergency repair work involving accidents endangering life or 
property, provided that for hours worked in excess of eight (8) hours per 
day, or forty-eight (48) per week, they shall be compensated at least one 
and one-third times their normal rate of pay. 

(b) Watchmen, caretakers, and general utility field employes provided 
that they shall not work more than fifty-four (54) hours in any week, un- 
less in case of emergency, and then they shall be compensated at not less 
than one and one-third times their normal rate of pay for hours worked 
in excess of fifty-four (54) per week. 

(c) Pilots, provided that they shall not work more than one hundred 
(100) flying hours per month or as this clause may be modified by the Ad- 
ministrator on recommendation of the Department of Commerce. 

(d) Persons employed in managerial, executive, professional capacities, 
who regularly receive more than Thirty-five ($35.00) Dollars per week. 


Section 3. Employment by Several Employers—No employer shall 
knowingly permit an employee to work for any time which, when totaled 
with that already performed with another employer or employers exceeds the 
maximum permitted herein, 


ArtTIcLE I[V—WacEs 


Section 1. Minimum Wages.——The minimum wage rate in this Indus- 
try shall not be less than at the rate of fifteen ($15.00) dollars per week 
in places of more than 50,000 population or in the immediate trade area 
thereof nor less than at the rate of thirteen ($13.00) dollars per week in 
places of 50,000 population or less. 


Section 2. Minimum Wage Rates by Locality/Occupation.—After the 
approval of this Code, the Code Authority may present for approval to the 
Administrator, after notice and hearing, recommendations as to the upward 
adjustments in minimum wages for specified regions/occupations in order to 
effectuate the purposes of the Act. 


Section 3. Wages Above Minimum.—There shall be an equitable adjust- 
ment of all wages above minimum, and to that end, within sixty (60) days 
from the approval of this Code, the Code Authority shall submit for the 
approval of the Administrator a proposal for adjustment in wages above the 
minimum. Upon approval by the Administrator, after such hearing as he 
may prescribe, such proposal shall become binding as a part of this Code, 
provided, however, that in no event shall hourly rates of pay be reduced. 


Section 4. Female Employees.—Female employees performing substan- 
tially the same work as male employees shall receive the same rate of pay 
as male employees, and where they displace men they shall receive the same 
rate of earnings as the men they displace. 
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Section 5. Handicapped Persons.—A person whose earning capacity is 
limited because of age, physical or mental handicap, or other infirmity, may 
be employed on light work at a wage below the minimum established by 
this Code, if the employer obtains from the state authority, designated by 
the United States Department of Labor, a certificate authorizing such per- 
son’s employment at such wages and fer such hours as shall be stated in the 
certificate. Such authority shall be guided by the instructions of the United 
States Department of Labor in issuing certificates to such persons, Each 
employer shall file monthly with the Code Authority a list of all such per- 
sons employed by him, showing the wages paid to, and the maximum hours 
of work for such employee. 


ArtTIcLE V—GENERAL LABor PROVISIONS 


Section 1. Child Labor—No person under sixteen (16) years of age 
shall be employed in the Industry. No person under eighteen (18) years of 
age shall be employed at operations or occupations which are hazardous 
in nature or dangerous to health. The Code Authority shall submit to the 
Administrator within 30 days after the effective date of this Code a list of 
such operations or occupations for his approval. In any State an employer 
shall be deemed to have complied with this provision as to age if he shall 
have on file a certificate or permit duly signed by the Authority in such 
State empowered to issue employment or age certificates or permits showing 
that the employee is of the required age. 


Section 2. Provisions from the Act: 

(a) Employees shall have the right to organize and bargain collectively 
through representatives of their own choosing, and shall be free from the 
interference, restraint, or coercion of employers of labor, or their agents, 
in the designation of such representatives or in self-organization or in other 
concerted activities for the purpose of collective bargaining or other mutual 
aid or protection. 

(b) No employee and no one seeking employment shall be required as a 
condition of employment to join any company union or to refrain from 
joining, organizing, or assisting a labor organization of his own choosing; 
and 

(c) Employers shall comply with the maximum hours of labor, mini- 
mum rates of pay, and other conditions of employment, approved or pre- 
scribed by the President, 


Section 3. Evasion Through Subterfuge—No employer shall reclassify 
employees or duties of occupations performed or engage in any other subter- 
fuge so as to defeat the purposes or provisions of the Act or of this Code. 


Section 4. Standards for Safety and Health—Every employer shall 
provide for the safety and health of employees during the hours and at the 
places of their employment. Standards for safety and health shall be sub- 
mitted by the Code Authority to the Administrator within three (3) months 
after the effective date of the Code. 


Section 5. State Laws—No provision in this Code shall supersede any 
State or Federal law which imposes on employers more stringent require- 
ments as to age of employees, wages, hours of work, or as to safety, health, 
sanitary or general working conditions, or insurance, or fire protection, than 
are imposed by this Code, 


Secrion 6. Posting—All employers shall post and keep posted copies 
of this Code in conspicuous places accessible to all employees. Every mem- 
ber of the Industry shall comply with all rules and regulations relative to 
the posting of provisions of Codes of Fair Competition which may from time 
to time be prescribed by the Administrator. 
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Section 7._ No employee shall be dismissed or discriminated against by 
reason of making complaint or giving evidence with respect to a violation 
of this code. 


ArTICLE VI—ORGANIZATION, Powers & Duties oF CopE AUTHORITY 


_ _ Section 1. Organization and Constitution—A_ National Code Authority 
is hereby established consisting of 13 voting members to be selected in the 
following manner: 


(a) Eleven (11) of such voting members shall be selected by the Re- 
gional Code Authorities hereinafter provided for; each such Regional Code 
Authority shall select one (1) member by a fair method of selection to be 
approved by the Administrator. 


(b) The twelfth voting member shall be the President of the Inde- 
pendent Aviation Operators of the United States, The thirteenth voting 
member shall be appointed by the Administrator. 


(c) In addition to membership as above provided, there may be one 
or more members without vote, to be known as Administration Members 
one (1) of whom may be a representative of the Bureau of Air Com- 
merce, Department of Commerce, and all of whom are to be appointed by 
the Administrator to serve for such terms as he may specify. 


Section 2. (a) In addition to the National Code Authority, there may 
be constituted eleven (11) Regional Code Authorities of from three (3) to 
five (5) voting members each, which shall cooperate with the National Code 
Authority in the administration of this Code in their respective regions. 

The boundaries of each region shall be as follows, subject to such fu- 
ture modifications or changes as the National Code Authority, with the 
Approval of the Administrator, may deem necessary. 

Region one (1) shall consist of the territory included within the states 
o — New Hampshire, Vermont, Massachusetts, Connecticut, and Rhode 

sland. 

Region two (2) shall consist of the territory included within the states 
of New York, Pennsylvania, New Jersey, Maryland, Delaware, Virginia, 
and the District of Columbia. 

Region three (3) shall consist of the territory included within the states 
of Mississippi, Alabama, Florida, Georgia, North Carolina, and South Caro- 
lina and the territorial possession of Puerto Rico. 

Region four (4) will consist of the territory included within the states 
of Kentucky, Ohio, Tennessee, and West Virginia. 

Region five (5) will consist of the territory included within the states of 
Michigan and Indiana, 

Region six (6) will consist of the territory included within the states 
of Nebraska, Colorado, Kansas, and Missouri. 

Region seven (7) will consist of the territory included within the states 
of Minnesota, Wisconsin, Iowa, and Illinois. 

Region eight (8) will consist of the territory included within the states 
of Texas, Oklahoma, Arkansas, and Louisiana. 

Region nine (9) will consist of the territory included within the states of 
Washington and Oregon and the territory of Alaska. 

Region ten (10) will consist of the territory included within the states 
of Idaho, Montana, Wyoming, North Dakota, and South Dakota. 

Region eleven (11) will consist of the territory included within the 
states of California, Utah, Nevada, Arizona, and New Mexico, and the 
territory of Hawaii. 

The members of such Regional Code Authorities shall be selected by 
the members of the Industry in each region by a fair method of selection 
to be determined by the National Code Authority subject to the approval 
of the Administrator. 

(b) In addition to membership on such Regional Code Authorities as 
above provided, there may be one or more members without vote, to be 
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known as Administration Members one (1) of whom may be a representative 
of the Bureau of Air Commerce, Department of Commerce, and all of whom 
are to be appointed by the Administrator and shall serve for such terms 
as he may specify. 


Section 3. (a) Where necessary to properly effectuate the purposes of 
the Act or of this Code, the National Code Authority, on recommendation 
of a Regional Code Authority, shall provide for such Divisional or Local 
Code Authorities, or both, for such areas within the region of such Re- 
gional Code Authority, as the National Code Authority deems advisable, sub- 
ject to the approval of the Administrator. Such Divisional or Local Code 
Authorities, or both, shall consist of three (3) voting members to be selected 
by the members of the Industry in the particular area by a fair method of 
selection to be determined by the Regional Code Authority, and approved by 
the Administrator. 

(b) In addition to membership as above provided, there may be one 
or more members without vote to be known as Administration members, 
to appointed by the Administrator to serve for such terms as he may 
specify. 


Section 4. Temporary Organization—Pending selection of eleven (11) 
regional voting members of the National Code Authority, as hereinabove 
provided in Section 1 of this Article such voting members shall be appointed 
by the Administrator and shall continue in office until their successors are 
selected as above provided. 


Section 5. Each trade or industrial association directly or indirectly 
participating in the selection or activities of the Code Authority shall (1) 
impose no inequitable restrictions on membership, and (2) submit to the 
Administrator true copies of its articles of association, by-laws, regulations 
and any amendments when made thereto, together with such other informa- 
tion as to membership, organization, and activities as the Administrator 
may deem necessary to effectuate the purposes of the Act. 


Section 6. In order that the Code Authorities shall at all times be 
truly representative of the Industry and in other respects comply with the 
provisions of the Act, the Administrator may prescribe such hearings as he 
may deem proper; and thereafter if he shall find that the Code Authorities, 
or any of them, are not truly representative or do not in other respects 
comply with the provisions of the Act, may require an appropriate modifica- 
tion of the Code Authorities, or any of them. 


Section 7, If the Administrator shall at any time determine that any 
action of a Code Authority or any agency thereof may be unfair or unjust or 
contrary to the public interest, the Administrator may require that such 
action be suspended to afford an opportunity for investigation of the merits 
of such action and further consideration by such Code Authority or agency 
pending final action which shall not be effective unless the Administrator 
approves or unless he shall fail to disapprove after thirty (30) days’ notice 
- him of intention to proceed with such action in its original or modified 
orm. 


Section 8. If a member of this Industry is also a member of another 
Industry for which a Code has been approved this Code shall apply only 
to that part of his business which is properly included under this Code. 


Section 9. Nothing contained in this Code shall constitute the mem- 
bers of the Code Authorities partners for any purpose. Nor shall any 
member of the Code Authorities be liable in any manner to anyone for any 
act of any other member, officer, agent, or employee of the Code Authorities. 
Nor shall any member of the Code Authorities, exercising reasonable dili- 
gence in the conduct of his duties hereunder, be liable to anyone for any 
action or omission to act under this Code, except for his own willful mal- 
feasance or nonfeasance. 
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Secrion 10. The National Code Authority may appoint a committee to 
confer with committees or representatives of the Air Transport Industry 
and/or other related industries for the purpose of establishing such an In- 
dustrial Relations Board as they may deem desirable to adjust by conference 
and negotiation any controversy concerning hours, wages, and conditions of 
employment, or compliance with the labor provisions of the code or codes 
governing the respective industries, 


Section 11. Powers and Duties—Subject to such rules and regulations 
as may be issued by the Administrator, the National Code Authority shall 
have the following powers and duties, in addition to those authorized by 
other provisions of this Code. 


(a) To insure the execution of the provisions of this Code and pro- 
vide for the compliance of the Industry with the provisions of the Act. 


(b) To adopt by-laws and rules and regulations for its procedure. 


(c) To obtain from members of the Industry such information and 
reports as are required for the administration of the Code. In addition 
to information required to be submitted to the National Code Authority, 
members of the Industry subject to this Code shall furnish such statistical 
information as the Administrator may deem necessary for the purposes re- 
cited in Section 3 (a) of the Act to such Federal and State agencies as he 
may designate; provided that nothing in this Code shall relieve any member 
of the Industry of any existing obligations to furnish reports to any Gov- 
ernment agency. No individual report shall be disclosed to any other mem- 
ber of the Industry or any other party except to such other Governmental 
agencies as may be directed by the Administrator. 


(d) To use such trade associations and other agencies as it deems 
proper for the carrying out of any of its activities provided for herein, pro- 
vided that nothing herein shall relieve the Code Authority of its duties or 
responsibilities under this Code and that such trade associations and agen- 
cies shall at all times be subject to and comply with the provisions hereof. 


(e) To make recommendations to the Administrator for the coordina- 
tion of the administration of this Code and such other codes, if any, as may 
be related to or affect members of the Industry. 

(f) 1. It being found necessary in order to support the administration 
of this Code and to maintain the standards of fair competition established 
hereunder and to effectuate the policy of the Act, the National Code Author- 
ity is authorized: 

(a) To incur such reasonable obligations as are necessary and proper 
for the foregoing purposes, and to meet such obligations out of funds which 
may be raised as hereinafter provided and which shall be held in trust for 
the purposes of the Code; 

(b) To submit to the Administrator for his approval, subject to such 
notice and opportunity to be heard as he may deem necessary (1) an itemized 
budget of estimated expenses for the foregoing purposes, and (2) an equit- 
able basis upon which the funds necessary to support such budget shall be 
contributed by members of the Industry; 

(c) After such budget and basis of contribution have been approved 
by the Administrator, to determine and obtain equitable contribution as above 
set forth by all members of the Industry, and to that end, if necessary, to 
institute legal proceedings therefor in its own name. 


2. Each member of the Industry shall pay his or its equitable contribu- 
tion to the expenses of the maintenance of the National Code Authority, 
determined as hereinabove provided, and subject to rules and regulations per- 
taining thereto issued by the Administrator. Only members of the Industry 
complying with the Code and contributing to the expenses of its administra- 
tion as hereinabove provided (unless duly exempted from making such con- 
tribution) shall be entitled to participate in the selection of members of 
the Code Authority or to receive the benefits of any of its voluntary 
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activities or to make use of any emblem or insignia of the National Re- 
covery Administration. 


3. The National Code Authority shall neither incur nor pay any obliga- 
tion substantially in excess of the amount thereof as estimated in its ap- 
proved budget, and shall in no event exceed the total amount contained in 
the approved budget except upon approval of the Administrator; and no 
subsequent budget shall contain any deficiency item for expenditures in ex- 
cess of prior budget estimates except those which the Administrator shall 
have so approved. 

(g) To recommend to the Administrator any action or measures deemed 
advisable, including further fair trade practice provisions to govern mem- 
bers of the Industry in their relations with each other or with other trades 
and/or industries; measures for industrial planning, and stabilization of em- 
ployment; and including modifications of this Code which shall become ef- 
fective as part hereof upon approval by the Administrator after such notice 
and hearing as he may specify. 

(h) To appoint a Trade Practice Committee which shall meet with the 
Trade Practice Committees appointed under such other codes as may be 
related to the Industry for the purpose of formulating fair trade practices 
to govern the relationship between employers under this Code and under 
such other codes to the end that such fair trade practices may be proposed 
to the Administrator as amendments to this Code and such other codes. 

(i) To provide appropriate facilities for arbitration, and subject to 
the approval of the Administrator, to prescribe rules to effect compliance 
with awards and determinations. 


(j) To elect officers and committees and assign to them such duties 
and powers as it may consider advisable, and to provide for its own procedure 
as the administration agency of this Code. 


Section 12. The Regional Code Authorities shall have the following 
powers and duties subject to the review of the National Code Authority, 
and subject always to such rules and regulations as may be issued by the 
Administrator. 

(a) To adopt bylaws and rules and regulations for their procedure. 

(b) To elect officers and committees and assign to them such duties 
and powers as may be considered advisable, 

(c) With the approval of the National Code Authority and the Ad- 
ministrator to make such additional regional regulations and trade practice 
rules as shall be necessary to accomplish the purposes of this Code and to 
allow, where necessary, divisional or local Code Authorities to make such 
divisional or local regulations and trade practice rules as are necessary to 
accomplish the purposes of this Code. 


ArTICLE VII—REGISTRATION 


Section 1. Every member of the Industry shall, within sixty (60) days 
after the effective date of this Code, or within ten (10) days after becoming 
a member of the Industry, and annually thereafter, register with the National 
Code Authority his name, together with a description of the nature of his 
business operations and such other information as may be required by the 
National Code Authority with the approval of the Administrator. 


Section 2. After sixty (60) days after the effective date of this Code 
it shall be a violation of this Code for any member of the Industry to op- 
erate a business coming under the provisions of the Code of Fair Competi- 
tion for the Commercial Aviation Industry as defined in Article II without 
registering as provided in Section 1 above. 


Section 3. The National Code Authority may, with the approval of the 
Administrator, furnish to each registered member of the Industry, a certifi- 
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cate or other insignia and may issue regulations with the approval of the 
Administrator concerning the proper display of such insignia, which shall 
be binding on all members of the Industry. 


Section 4. The cost of such registration and such insignia may be 
assessed against each member of the Industry as a registration fee, subject 
to the approval of such fee by the Administrator. 


ArticLE VIII—Cost anp Price CuTTING 


Section 1. The standards of fair competition for the industry with ref- 
erence to pricing practices are declared to be as follows: 

(a) Wilfully destructive price cutting is an unfair method of compe- 
tition and is forbidden. Any member of the Industry or of any other in- 
dustry or the customers of either may at any time complain to the National 
Code Authority that any price charged for any specific product, commodity 
or service by any member of the Industry constitutes unfair competition 
as destructive price cutting, imperiling small enterprises or tending toward 
monopoly or the impairment of code wages and working conditions. The 
National Code Authority shall within five (5) days afford an opportunity 
to the member complained against to answer such complaint and shall within 
fourteen (14) days make a ruling or adjustment thereon. If such ruling is 
not concurred in by either party to the complaint, all papers shall be referred 
to the Research and Planning Division of NRA which shall render a report 
and recommendation thereon tc the Administrator. 

(b) When no declared emergency exists as to any given product, com- 
modity or service, there is to be no fixed minimum basis for prices. It is 
intended that sound cost estimating methods should be used and that con- 
sideration should be given to costs in the determination of pricing policies. 


(c) When an emergency exists as to any given product, commodity or 
service, sale below the stated minimum price of such product, commodity 
or service, in violation of Section 2 hereof, is forbidden. 


Section 2. Emergency Provisions: 

(a) If the Administrator, after investigation, shall at any time find 
both (1) that an emergency has arisen within the Industry in any region 
or division adversely affecting small enterprises or wages or labor condi- 
tions, or tending toward monopoly or other acute conditions which tend to 
defeat the purposes of the Act; and (2) that the determination of the stated 
minimum price for a specified product, commodity or service within the In- 
dustry, Region or Division for a limited period is necessary to mitigate the 
conditions constituting such emergency and to effectuate the purposes of the 
Act, the National Code Authority may cause an impartial agency to investi- 
gate costs and to recommend to the Administrator a determination of the 
stated minimum price of the product, commodity or service affected by the 
emergency and thereupon the Administrator may proceed to determine such 
stated minimum price. 


(b) When the Administrator shall have determined such stated mini- 
mum price for a specified product, commodity or service for a stated period, 
which price shall be reasonably calculated to mitigate the conditions of such 
emergency and to effectuate the purposes of the National Industrial Re- 
covery Act, he shall publish such price. Thereafter, during such stated 
period, no member of the Industry, Region or Division shall sell such spe- 
cified product, commodity or service at a net realized price below said stated 
minimum price and any such sale shall be deemed destructive price cutting. 
From time to time, the National Code Authority may recommend review 
or reconsideration or the Administrator may cause any determinations here- 
under to be reviewed or reconsidered and appropriate action taken. 
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Article IX—Cost FInpING AND ACCOUNTING 


Secrion 1. The National Code Authority may cause to be formulated 
methods of cost finding and accounting capable of use by all members of 
the Industry, and shall submit such methods to the Administrator for re- 
view. If approved by the Administrator, full information concerning such 
methods shall be made available to all members of the Industry. There- 
after, each member of the Industry shall utilize such methods to the extent 
found practicable. Nothing herein contained shall be construed to permit 
any Code Authority, any agent thereof, or any member of the Industry to 
suggest uniform additions, percentages or differentials or other uniform 
items of cost which are designed to bring about arbitrary uniformity of costs 
or prices. 


Section 2. Members of the Industry who perform work usually assigned 
to employees, shall include, in their costing, wages for such work at the 
current rate of pay common to that region. 


Section 3. Members of the Industry who employ students on work 
usually assigned to employees shall include in their costing wages for such 
services at the current rate of pay common to that region for the class of 
work performed and the evaluation of the services given. 


ArTICLE X—TraApE Practice RuLeEs 


Rute 1. Inaccurate Advertising—No member of the Industry shall pub- 
lish advertising (whether printed, radio, display, or of any other nature) 
which is misleading or inaccurate in any material particular, nor shall any 
member in any way misrepresent any goods or credit terms, values, policies, 
services, or the nature or form of the business conducted. 


_ Rute 2. False Billing—No member of the Industry shall knowingly 
withhold from or insert in any quotation or invoice any statement that makes 
it inaccurate in any material particular. 


Rute 3. Inaccurate Labelling—No member of the Industry shall brand 
or mark or pack any goods in any manner which is intended to or does 
deceive or mislead purchasers with respect to the brand, grade, quality, quan- 
tity, size, substance, character, nature, finish, material content, or preparation 
of such goods. 


_Rute 4. Defamation—No member of the Industry shall defame a com- 
petitor by falsely imputing to him dishonorable conduct, inability to per- 
form contracts, questionable credit standing, or by other false representa- 
tion, or by falsely disparaging the grade or quality of his goods. 


_. Rute 5. Threats of Law Suits—No member of the Industry shall pub- 
lish or circulate unjustified or unwarranted threats of legal proceedings which 
tend to or have the effect of harassing cornpetitors or intimidating their 
customers. 


Rue 6. Secret Rebates—No member of the Industry shall secretly 
offer or make any payment or allowance of a rebate, refund, commission, 
credit, unearned discount, or excess allowance, whether in the form of 
money or otherwise, nor shall a member of the Industry secretly offer or 
extend to any customer any special service or privilege not extended to 
all customers of the same class, for the purpose of influencing a sale. 


Rute 7. Bribing Employees—No member of the Industry shall give, 
permit to be given, or offer to give, anything of value for the purpose of 
influencing or rewarding the action of any employee, agent, or representa- 
tive of another in relation to the business of the employer of such employee, 
the principal, of such agent or the represented party, without the knowledge 
of such employer, principal, or party. This provision shall not be construed 
to prohibit free and general distribution of articles commonly used for 
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advertising except so far as such articles are actually used for commercial 
bribery as hereinabove defined. 


Rute 8. Inducing Breach of Existing Contracts—No member of the 
Industry shall wilfully induce or attempt to induce the breach of existing 
contracts between competitors and their customers by any false or deceptive 
means, or interfere with or obstruct the performance of any such con- 
tractual duties or services by any such means, with the purpose and effect 
of hampering, injuring, or embarrassing competitors in their business. 


Rute 9. Coercion—No member of the Industry shall require that the 
purchase or lease of any goods be a prerequisite to the purchase or lease 
of any other goods. 


Rute 10, Blacklisting—No member of the Industry shall join or par- 
ticipate with other members of the Industry who with such member con- 
stitute a substantial number of members of the Industry, or who together 
control a substantial percentage of the business in any specific product or 
products of the Industry, in any transaction known in law as a black list, 
including any practice or device (such as a white list) which accomplishes 
the purpose of a black list. ‘ 


ArtTIcLE XI—Export TRADE 


Section 1. No provisions of this Code relating to prices or terms 
of selling, shipping, or marketing shall apply to export trade or sales or 
shipment for export trade. “Export Trade” shall be as defined in the 
Export Trade Act adopted April 10, 1918. 


Articte XII 


Section 1. This Code and all the provisions thereof are expressly made 
subject to the right of the President in accordance with the provisions 
of subsection (b) of Section 10 of the Act, from time to time to cancel 


or modify any order, approval, license, rule, or regulation issued under 
said Act. 


Section 2. Such of the provisions of this Code as are not required to 
be included herein by the Act may, with the approval of the Administrator, 
be modified or eliminated in such manner as may be indicated by the needs 
of the public, by changes in circumstances, or by experience. All the pro- 
visions of this Code, unless so modified or eliminated, shall remain in 
effect until June 16, 1935. 


Articte XIII—Monopottes, Etc. 


No provision of this Code shall be so applied as to permit monopolies 
or monopolistic practices, or to eliminate, oppress, or discriminate against 
small enterprises. 


Article XIV—Price INCREASES 


Whereas the policy of the Act to increase real purchasing power will 
be made more difficult of consummation if prices of goods and services 
increase as rapidly as wages, it is recognized that price increases except 
such as may be required to meet individual cost should be delayed, but 
when made such increases should, so far as possible, be limited to actual 
additional increases in the seller’s costs. 


Article XV—Errective Date 


This Code shall become effective on the second Monday after its ap- 
proval by the Administrator. 
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AMENDMENT OF AIR MAIL ACT OF 1934* 


Jomnr Reso.ution to simplify the administration of air-mail routes and 


contracts. 

Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That subsection (d) of section 3 
of the Act entitled “An Act to revise air-mail laws, and to establish a 
commission to make a report to the Congress recommending an aviation 
policy,” approved June 12, 1934, is hereby amended by adding at the end 
thereof the following sentence: “3(d) The Commission created under 
section 20 of this Act shall review the designations made by the Postmaster 
General under this subsection, and include in its report to Congress its 


conclusions reached upon such review. 

Sec. 2. The first sentence of section 15 of such Act is hereby amended 
to read as follows: “After March 1, 1935, no person holding a contract or 
contracts for carrying air-mail on a primary route shall be awarded or 
hold any contract for carrying air-mail on any other primary route, nor 
on more than two additional routes other than primary routes.” 


REVISED REGULATIONS GOVERNING SCHEDULED OPERATION 
OF INTERSTATE AIR LINE SERVICE 


These new Air Commerce Regulations, contained in the recently pub- 
lished Aeronautics Bulletin No. 7-E are effective as of October first and 
are so different from those previously published as being effective Septem- 
ber first that attention is here directed to the latest revision of the Bulletin. 
Space in this issue will not permit the publication of these new regulations, 
but a copy of Bulletin 7-E may be had upon request from the Bureau of 


Air Commerce. 


PRESENT ORGANIZATION OF THE BUREAU OF AIR 
COMMERCE 


The present changes in the organization of the Bureau of Air Com- 
merce of the Department of Commerce have been summarized and pre- 
sented in a recently received chart. It is now offered here to serve the 
needs of those who wish to contact the proper federal authority. 

Dept. of Commerce 
Room Number 
ASSISTANT SECRETARY OF COMMERCE Ewing Y. Mitchell 5830 
Director OF Ain COMMERCE Eugene L. Vidal 5045 
AssISTANT Director For Air ReGcutation..J. Carroll Cone 5053 
Assistant Director ror Air NavicatTion..Rex Martin 5041 


(1) ApMINISTRATIVE Division: 
(a) Chief of the Division Donald Bartlett 5327 
(b) Assistant Chief of Division. John S. Collins 5327 
(c) Accounts W. R. Behn 5325 
(d) Contracts and Real Estate..L. W. Lawrence 5324 
(e) Mail and Files C. S. Shields 5316 
(f) Personnel ae 5310 
(gz) Property 5317 


36 — Resolution No. 48—78rd Congress, H. J. Res. 366, Approved June 








FEDERAL REGULATION 


(2) ArERonAuTIC INFORMATION 
Division : 


(a) Chief of Division........... F. R. Neely 

(b) Airway Bulletin John Groves 

(c) Editorial , Geo. N. Gardner 
(d) Olive L. Morrow 
(e) Statistics and Distribution...E. R, Strong 


Arr REGULATION: 

(a) Assistant to Ass’t. Director..R. S. Boutelle 

(b) Enforcement Denis Mulligan 

(c) Medical Dr. R. E. Whitehead 

(d) Registration 

(e) Safety 

(f) Inspection Service: 
(1) Airline R. W. Schroeder 
(2) General Joe T. Shumate, Jr. 
(3) Manufacturing A. V. Verville 

Engineering R. C. Gazley 


Arr NAVIGATION: 
(a) Chief Airways Engineer....C. I. Stanton 
(b) Communications Eugene Sibley 
(c) Engineering 
(d) Construction G. E. Stratton 
(e) W. E. Jackson 
(f) W. T. Miller 
(g) Superintendent of Main- 

ROHANCO crc. s Saleworsataninanis as J. A. Mount 
(h) Electric Power Contracts....A. J. LaBaie 


DEVELOPMENT SECTIONS: 


(a) Airplane and Motors........ J. H. Geisse 
(b) Blind Landing C. A. Snow, Jr. 
(c) Airports, Marking, Mapping./. S. Wynne 





INTERNATIONAL REGULATION 


Department Editor...... ee eeeeeeee+MARGARET LAMBIE 


ADVISORY COMMITTEE FOR THE AMERICAN SECTION OF THE 
GLT. EB jJ.A* 


The International Technical Committee of Aerial Legal Experts, on 
which thirty-three countries are represented, is engaged in the progressive 
codification of international private air law through researches and the prep- 
aration and adoption of draft international conventions on which final action 
is taken at general international conferences on private air law. In order 
that the basis of the studies made by the American members of this inter- 
national committee may be broadened to include a consideration of the views 
of organizations in the United States concerned with the subject of aviation, 
the American section of the committee has been authorized by the Depart- 
ment of State to invite each of the following organizations to designate a 
member to serve on an advisory committee to which the American section 
of the international committee could refer pending draft conventions and 
reports thereon for an expression of views: National Association of State 
Aviation Officials; Aeronautical Chamber of Commerce of America; National 
Aeronautic Association; Independent Aviation Operators of the United 
States; American Bar Association; National Conference of Commissioners 
on Uniform State Laws; an insurance organization to be determined; a 
maritime law organization to be determined. 

While it has been deemed advisable for administrative purposes to limit, 
for the present at least, the advisory committee to a membership as outlined 
above, this would in no way preclude the submission to the American sec- 
tion of opinions upon any of the matters pending before this section by any 
other interested person or group. 

As the issue of the JourNAL goes to press, the representatives of some 
of these organizations include the following: 


GEORGE B. Locan, Legal Counsel, National Association of State Aviation 
Officials. 

Rosert P. THatcu, General Counsel, Pan American Airways, Inc., rep- 
resenting the National Aeronautic Association, 

Howarp C. Knotts, Aviation Supervisor, Illinois Commerce Commission, 
representing the Independent Aviation Operators of the United 
States. 

Joun C. Cooper, Jr., Chairman, Committee on Aeronautical Law, Ameri- 
can Bar Association. 

RanpotpH Barton, Jx., Member, Aviation Committee, National Confer- 
ence of Commissioners on Uniform State Laws. 

Arnotp W. Knautn, Editor, United States Aviation Reports, represent- 
ing The Maritime Law Association of the United States. 





*For a late account of the function and work of this eepeieny commit- 
tee, see Stephen Latchford, “‘The Warsaw Convention and the . 7. BI. A.’ 
6 JouRNAL oF Air Law 79. 
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Department Editors. . 


RosBert KINGSLEY 
Sau N. RITTENBERG 


Customs—Cuicaco as A Port or ENTRY IN INTERNATIONAL AERIAL 
TRANSPORTATION OF PERSONS AND Goops.—Just as Chicago became, in the de- 
velopment of the country’s railroad system, a focal point for lines from all 
parts of the United States, it promises to assume a similarly important role 
in air traffic. The strides which the city has already taken in this direction 
ard evidenced by the fact that the Chicago Municipal Airport ranks with 
the leading airports of the world from the standpoint of traffic and facilities. 

The foregoing, together with the recognition that air traffic will eventu- 
ally become the accepted mode of high speed international transportation, 
justifies considering the desirability of establishing Chicago as a port of entry 
for aircraft. At the present time, this city would figure in. international 
flights only between the United States and Canada. But even in this limited 
field, the convenience is at once apparent if instead of being obliged to make 
an intermediate landing and take-off from an airport at the Canadian border, 
a plane bound from Chicago to Winnipeg, for example, could comply with 
all regulations pertaining to the clearance of vessels at the Chicago airport, 
and then proceed directly to its destination. 

As it is now, a plane leaving Chicago and bound for a Canadian point 
must stop at one of the customs airports strung along the border.2 There 
clearance must be effected, which consists of the filing of a manifest of all 
cargo and passengers on board. ‘Thereupon, the ship may go on to its 
point of destination in Canada, In returning to the United States, the 
plane must make its first landing at an airport of entry “unless provision 
for landing elsewhere is made with the proper customs officials in advance.” 
The Department of Commerce Regulations provide, however, that “aircraft 
of United States registry not transporting merchandise or passengers for 
hire are not required to clear on departing from the United States.”5 

In the aerial transportation of goods, which is developing into an im- 
portant branch of air activity, a possible consequence of such an inter- 
mediate stop at a customs airport on the border would be the delay and 
expense incident to the unloading of the cargo for customs declaration and 
inspection, and reloading again. 

This same problem was presented in freight transportation by water, and 
as a result, Chicago was established as a port of entry for water traffic, 





1. The leading position of the Chicago Municipal Airport is indicated by 
the following comparison for the year 1933: 
Landings: Oakland, 66,000 Floyd Bennett, 51,000. Chicago, 32,000 
Passengers: Chicago, 120, 313 , 120,000 Cleveland, 104,948 
Mail (Pounds): . Chicago, 1,528,000... Newark, 1,500,000.... Cleveland, 938,000 
Express (Pounds) : Newark, 425, 000 Cleveland, 250,000....Chicago, 161,000 

2. See Appendic C. 

3. Appendix B, oepereeneene | 2 and 38. 

4. Appendix B, subparagraph 4 

5. Appendix B, subparagraph 1. 
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permitting the clearance of cargo for customs purposes at the time it is 
loaded on the ship, or, in the case of incoming vessels, at the time of 
arrival. 

Airports may be established as airports of entry by the Secretary of 
the Treasury after a showing that a sufficient need exists in a particular 
area for such airport of entry.6 This requirement is supplemented by that 
contained in Department of Commerce Regulations Governing the Entry and 
Clearance of Aircraft? to the effect that the airports designated shall “so 
far as practicable, be municipal airports and shall meet at least the require- 
ments of the Airport Rating Regulations of the Department of Commerce 
for an A-1-A rating.”8 

It is doubtful if such designation of Chicago as an airport of entry 
would entail any substantial increase in costs of operation of the airport, 
since it is provided® that the “powers, privileges or duties conferred upon 
officers or employees of the customs service’ may be conferred upon other 
employees of the United States stationed at such port of entry “with the 
consent of the head of the government department under whose jurisdiction 
the officer or employee is serving.” Or, it would seem that inasmuch as 
Chicago is already established as a port of entry for water traffic, the cus- 
toms officials and employees now stationed here could assume the administra- 
tion of customs laws with respect to traffic by aircraft.1° 

The designation of an airport as one of entry may be withdrawn “if it 
is found that the volume of business clearing through the port does not 
justify maintenance of inspection equipment and personnel, if proper facili- 
ties are not provided and maintained by the airport, if the rules and regula- 
tions of the Federal Government are not complied with, or if it be found 
that some other location would be more advantageous.”21 

To effect the change whereby aircraft could take off from Chicago for 
Canadian destinations, without making an intermediate stop at a border air- 
port to comply with customs regulations, and to permit compliance 
with custom requirements at Chicago for aircraft journeying from 
Canadian points, would be practical and convenient, but as yet one is 
not warranted in saying it is necessary. If the change is merely a matter of 
going through a routine of paper transactions, the step should be taken as a 
forward-looking move toward establishing and maintaining Chicago as a 
center of air traffic. If any considerable amount is necessary to be expended 
in making the change, such as the hiring of new personnel, or installation of 
inspection equipment and facilities, consideration should be postponed until 





6. This is provided by the Air Commerce Act of 1926, 44 Statutes at Large, 
568, sec. 7(b). Such establishment by the Secretary of the Treasury, it is 
presumed, would be only with respect to those functions within the jurisdiction 
of the Treasury Department, i.e., enforcement of customs and other revenue laws. 
Further on in the act (sec. 7(d)) it is provided that the Secretary of Labor 
may designate “ports of entry for civil aircraft’ (which would mean those 
already established by the Secretary of the Treasury in accordance with sec. 
7(b)) “as ports of entry for aliens arriving by aircraft.” 

7. Appendix B. 

8. “unless particular conditions which prevail warrant a departure from 
these requirements.” 

9. Appendix A, sec. 7(b). 

10. If there were any substantial expenditure necessary to establish Chi- 
cago as a port of entry for aircraft, it is doubtful whether the move should be 
made, since it is more a matter of convenience than absolute necessity, and 
since the amount of traffic which would benefit thereby is problematical. 


11. Appendix B. 
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such time as traffic utilizing this convenience would justify the expenditure. 
GeorcE R. SULLIVAN. 


Appendix A 
Arr ComMMeErcE Act oF 1926 
44 Statutes at Large 568 


“Sec. 7(a). The navigation and shipping laws of the United States . . . 
shall not be construed to apply to seaplanes or other aircraft : 

“(b) The Secretary of the Treasury is authorized to (1) designate 
places in the United States as ports of entry for civil aircraft arriving in the 
United States ye oy any place outside thereof and for merchandise carried on 
such aircraft, (2) detail to ports of entry for civil aircraft such officers and 
employees of the customs service as he may deem necessary, and to confer or 
impose upon any officer or employee of the United States stationed at any 
such port of entry (with the consent of the head of the government depart- 
ment or other independent establishment under whose jurisdiction the officer 
or employee is serving) any of the powers, privileges or duties conferred or 
imposed upon officers or employees of the customs service, and (3) by regu- 
lation to provide for the application to civil air navigation of the laws an 
regulations relating to the administration of the customs and public health 
laws to such extent and upon such conditions as he deems necessary. 

“(c) The Secretary of Commerce is authorized by regulation to provide 
for the application to civil aircraft of the laws and regulations relating to the 
entry and clearance of vessels to such extent and upon such conditions as he 
deems necessary. 

“(d) The Secretary of Labor is authorized to (1) designate any of the 
ports of entry for civil aircraft as ports of entry for aliens arriving by air- 
craft, (2) detail to such ports of entry such officers and employees of the 
immigration service as he may deem necessary, and to confer or impose upon 
any employee of the United States stationed at such port of entry (with the 
consent of the head of the government department or other independent estab- 
lishment under whose jurisdiction the officers or employee is serving) any of 
the powers, privileges or duties conferred or imposed upon officers or em- 
ployees of the immigration service, and (3) by regulation to provide for the 
application to civil air navigation of the laws and regulations relating to the 
administration of the immigration laws to such extent and upon such con- 
ditions as he deems necessary.” 


Appendix B 


REGULATIONS OF THE DEPARTMENT OF COMMERCE GOVERNING THE 
ENTRY AND CLEARANCE OF AIRCRAFT 


Aeronautics Bulletin, No. 7-C, 1931 


1. “Aircraft of United States registry not transporting merchandise or 
passengers for hire are not required to clear on departing from the United 
States.” (Ch. 1, sec. 1.) 

2. “. . . Aircraft of United States registry transporting merchandise or 
passengers for hire, and all aircraft of foreign registry, bound to a foreign 
port, shall clear at the customs port of entry nearest the place of departure, 
or at the airport of departure if such airport has been designated as a cus- 
toms airport.” (Ch. 1, sec. 1 

3. Clearance consists of the filing of a manifest of all cargo and pas- 
sengers on board. (Ch. 1, sec. 2.) 

4. In entering the United States from a foreign point, the pilot of the 
aircraft shall, before taking off, inform the collector of customs at the place 
of first landing in the United States, “which must be an airport of entry 
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unless provision for landing elsewhere is made with the proper customs 
officials in advance, giving the type of aircraft, the markings thereon, the 
name of the pilot, and the approximate time of arrival.” (Ch. II, sec. 5.) 

5. After arrival in the United States from a foreign port, the person 
having charge of such aircraft shall immediately report his arrival to the 
proper customs officials. (Ch. II, sec. 6.) 


U. S. Atrport oF EntrY REGULATIONS 


1. Airports of entry and airports of entry for aliens will be designated 
after due investigation to establish the fact that a sufficient need exists in 
any particular district or area to justify such designation and to determine 
the airport best suited for such purpose. (Sec. 2.) 

2. The designation as an airport of entry or an airport of entry for 
aliens may be withdrawn if it is found that the volume of business clearing 
through the port does not justify maintenance of inspection equipment and 
personnel, if proper facilities are not provided and maintained by the airport, 
if the rules and regulations of the Federal Government are not complied with, 
or if it be found that some other location would be more advantageous. 
(Sec. 4.) 

3. Airports designated as airports of entry shall, so far as practicable, 
be municipal airports and shall meet at least the requirements of the Airport 
Rating Regulations of the Department of Commerce for an A-1-A rating, 
unless particular conditions which prevail warrant a departure from these 
requirements. (Sec. 5.) 


Appendix C 
Arrports OF Entry ALREADY EsTABLISHED ALONG THE CANADIAN BorRDER 


Regular 


Albany Municipal Airport, Albany, N. Y. 
Buffalo Municipal Airport, Buffalo, N. Y. 
Wayne County Airport, Detroit, Michigan. 
Boeing Airport, Seattle, Washington. 

Lake Union Seaplane Base, Seattle, Washington. 


Temporary 


Akron Municipal Airport, Akron, Ohio. 

Graham Airport, Bellingham, Washington. 

Buffalo Marine Airport, Buffalo, N. Y. 

St, Croix River Seaplane Base, Calais, Maine. 
Caribou Airport, Caribou, Maine. 

Cleveland Municipal Airport, Cleveland, Ohio. 
Detroit Municipal Airport, Detroit, Michigan. 
Ford Airport, Detroit, Michigan. 

Duluth Municipal Airport, Duluth, Minnesota. 
Duluth Seaplane Base, Duluth, Minnesota. 

Great Falls Municipal Airport, Great Falls, Montana. 
Havre Municipal Airport, Havre, Montana. 

Juneau Airport, Juneau, Alaska. 

Ketchikan Airport, Ketchikan, Alaska. 

Malone Airport, Malone, N. Y. 

Port of Minot, Minot, North Dakota. 

Billings Field, Ogdensburg, N. Y. 

Ogdensburg Harbor (Seaplane), Ogdensburg, N, Y. 
Fort Pembina Airport, Pembina, North Dakota. 
Mobodo Airport, Plattsburg, N. Y. 

Port Angeles Airport, Port Angeles, Washington. 
Port Townsend Airport, Port Townsend, Washington. 
Rouses Point Seaplane Base, Rouses Point, N. Y. 
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Sault Ste. Marie Airport, Sault Ste. Marie, Mich. 
Scobey Airport, Scobey, Montana. 

Skagway Municipal Airport, Skagway, Alaska. 
Skagway Seaplane Base, Skagway, Alaska. 

Spokane Municipal Airport, Spokane, Washington. 
Missisquoi Airport, Swanton, Vermont. 

Watertown Municipal Airport, Watertown, N. Y. 
Wrangell Airport & Seaplane Base, Wrangell, Alaska. 


COMMENTS AND OPINIONS 


ArrporTs—Power OF MuNICIPALITY To AcQuIRE LAND OuTSIDE oF Cor- 
PORATE Limits.—[Minnesota] Your letter to Attorney General Harry H. 
Peterson, under date of July 25th, has been referred to the undersigned for 
attention. 

Therein you state that the city of Waseca is a city of the fourth class and 
is contemplating the acquisition of additional land adjacent to its airport; that 
this land is located outside the city limits; and that said land will probably 
have to be condemned. 

You enclosed with your communication a copy of Section 1 of Chapter 12 
of your home rule charter relating to condemnation proceedings provided for 
in said chapter. 

You state: 


The city wants your opinion as to how the condemnation proceedings 
should be prosecuted, under the charter or under the state law. 


We assume that there is no provision in your home rule charter or the 
amendments thereto authorizing the city of Waseca to acquire additional land 
adjacent to the city for airport purposes. In this connection we direct your 
attention to Chapter 217, Laws of 1929. Section 1 of said Chapter 217 pro- 
vides, in part: 


The governing body of any city, village, or town in this state is hereby 
authorized to acquire, establish, construct, own, control, lease, equip, im- 
prove, maintain, operate, and regulate airports or landing fields for the use 
of airplanes and other aircraft either within or without the limits of such 
cities, 


Section 3 of said Chapter 217 provides, in part: 


Any lands acquired, owned, controlled, or occupied by such cities, vil- 
lages, towns, or counties for the purpose enumerated in Sections 1 and 2 
hereof shall and are hereby declared to be acquired, owned, controlled, and 
occupied for a public purpose and as a matter of public necessity, and such 
cities, . . . shall have the right to acquire property for such purpose or 
purposes under the power of eminent domain as and for a public necessity. 


Section 4 provides, in part, as follows: 


Private property needed by any city . . . for an airport or landing field 
may be acquired by gift or by purchase if the city . . . is able to agree 
with the owners on the terms thereof, and otherwise by condemnation, in the 
manner provided by the law under which the city . . . ts authorized to ac- 
quire real property for public purposes, other than street purposes, or, tf 
there be no such law, in the manner provided for and subject to the provisions 
of the condemnation law. 
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It will be noted from the above referred to sections of said Chapter 217 
that a city of the fourth class operating under a home rule charter may ac- 
quire property for airport purposes either within or without the limits of 
such city; and that such city may acquire such property by condemnation pro- 
ceedings “in the manner provided by the law under which the city 
is authorized to acquire real property for public purposes, . . . or, if 
there be no such law, in the manner provided for and subject to the pro- 
visions of the condemnation law.” 

Chapter 41 of Mason’s Statutes of 1927, Section 6537 thereof, relating to 
eminent domain under the general laws of the state, provides, in part: 


Whenever the taking of private property for any public use shall be 
authorized by law, it may be acquired, under the right of eminent domain, in 
the manner prescribed by this chapter; but nothing herein shall apply to the 
condemnation of property by any incorporated place whose charter provides 
a different mode of exercising the rights of eminent domain by it possessed, 


It seems to have been within the contemplation of the legislature both 
under Chapter 217, Laws of 1929, and under said Section 6537, Mason’s 
Statutes of 1927, that where it was necessary for a city to acquire property 
by condemnation proceedings that such proceedings should be instituted under 
the laws or charter provisions applying to such municipality. It seems obvi- 
ous, therefore, that if the provisions relative to condemnation proceedings 
under your home rule charter are adequate that such proceedings should be 
brought pursuant to and in conformity with the provisions of your home 
rule charter. The question then arises as to whether the provisions of said 
Chapter 12 of your home rule charter relating to condemnation proceedings 
are valid and adequate. 

Article 4, Section 36 of the State Constitution provides: 


Any city . . . in this state may frame a charter for its own government 
as a city consistent with and subject to the laws of this state . . . Before 
any city shall incorporate under this act the legislature shall prescribe by law 
the general limits within which such charter shall be framed. . . . 


Pursuant to this constitutional authority the legislature, by Mason’s 
Statutes of 1927, Section 1271, has provided: 


And by such charter the city may be authorized to acquire, by gift, de- 
vise, purchase, or condemnation, any property, within or without its bound- 
aries, needed for the full discharge of any public function which it is per- 
mitted to exercise. 


Chapter 12 of the charter of the City of Waseca provides, in part: 


Whenever the common council shall desire or intend . . . to acquire 
land or an easement therein for the above mentioned or for any other public 
purpose, and if it shall be necessary to take private property, it shall cause 
an accurate survey and plat thereof to be made and filed with the city clerk 

but otherwise it shall by resolution declare its purpose to condemn and 
take the same... 


Then follows in said section the procedure relative to the taking of such 
property by condemnation proceedings by the city. 
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There can be no question but that the city of Waseca, pursuant to said 
Chapter 217, Laws of 1929, is authorized to acquire property for airport pur- 
poses whether such property is located within or without the corporate limits 
of the city and, as hereinabove indicated, Section 4 of said Chapter 217 pro- 
vides that in so acquiring such property by condemnation proceedings it shall 
be done “in the manner provided by the law under which the city 
is authorized to acquire real property for public purposes.” This provision, 
“in the manner provided by the law under which the city . . . is author- 
ized to acquire real property for public purposes,” in said Section 4, Chapter 
217, Laws of 1929, must, in our opinion, be deemed to be the procedure pre- 
scribed by Chapter 12 of the city charter of the city of Waseca. In other 
words, the city having been given the power to adopt the home rule charter 
pursuant to article 4, Section 36 of the State Constitution, and also having 
been authorized pursuant to Section 1271, Mason’s Statutes of 1927, and 
Chapter 217, Laws of 1929, to acquire property for such purpose outside the 
corporate limits of the city by right of eminent domain, we believe that the 
right to provide by charter the procedure for the exercise of that power 
necessarily follows. 

We are, therefore, of the opinion that the charter provisions relative to 
such condemnation proceedings are valid if they prescribe a method of pro- 
cedure which does not amount to the taking of property without due process 
of law. 

We have examined such charter provisions in Chapter 12 of your city 
charter, and the procedure provided for therein seems to protect the consti- 
tutional rights of the property owners. In addition to the copy of the section 
which you enclosed with your communication, the right of appeal from the 
determination of damages by the jurors so appointed by such magistrate “to 
the district court of Waseca county from the decision of such jury” is given 
by Section 4 of said Chapter 12 of your home rule charter. 

In connection with the bringing of such condemnation proceedings under 
the provisions of your home rule charter, we direct your attention to the 
case of State v. Rapp, 39 Minn. 65, in which Justice Mitchell, speaking for 
the court, said: 

Condemnatory proceedings in the exercise of the right of eminent domain 
are not civil actions or causes within the meaning of the constitution, but 
special proceedings, only quasi judicial in their nature, whether conducted by 
judicial or non-judicial officers or tribunals. The propriety of the exercise of 
the right of eminent domain is a political or legislative, and not a judicial 
question. The manner of the exercise of this right is, except as to com- 
pensation, unrestricted by the constitution, and addresses itself to the legis- 
lature as a question of policy, propriety, or fitness, rather than of power. 
They are under no obligation to submit the question to a judicial tribunal, 
but may determine it themselves, or delegate it to a municipal corporation, to 
a commission, or to any other body or tribunal they see fit. Neither are they 
bound to submit the question of compensation incident to the exercise of the 
right of eminent domain to a judicial tribunal. Provided it be an impartial 
tribunal, and the property-owner has an opportunity to be heard before it, the 
legislature may refer the matter for determination to a jury, a court, a com- 
mission, or any other body it may designate. 


In this connection see also the cases of Board v. Roselawn Cemetery, 136 
Minn. 456, and In re Improvement of Third Street, St. Paul, 177 Minn. 146. 
On page 154 of the latter case, the court said: 
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The power to condemn property is in the first instance legislative. But 
the legislature may and does delegate to courts, municipalities, municipal 
officers and boards the administrative and quasi judicial proceedings, to carry 
into effect the legislative power. The proceeding is in rem and largely 
administrative. 


Under the rules laid down by our Supreme Court in the above referred to 
cases, we do not believe that there is any question but that the provisions 
relative to condemnation proceedings under your home rule charter are ade- 
quate and amply protect constitutional rights of the property owners. (Opin- 
ion of the Attorney General, Aug. 3, 1934). 


Air TRANSpPorT—AIR LINE Pitots’ Wace Dispute.—[National Labor 
Board] The Air Line Pilots’ Association and American Airways, Eastern 
Air Transport, Transcontinental and Western Air, United Air Lines and 
Western Air Express jointly submitted to the National Labor Board, in 
September, 1933, a wage dispute concerning the rate and method of payment 
for air pilots. The National Labor Board referred the matter to a fact- 
finding committee for study and recommendation and caused a detailed study 
of the wage situation in this industry to be made. The Board’s decision has 
been withheld for several months because of the uncertain conditions in the 
industry resulting from the cancellation of the air-mail contracts in Febru- 
ary. In view of the recent changes in the industry the Board feels that a 
public service will be rendered by the issuance of a decision setting forth its 
views regarding a fair wage scale for air pilots. 

The traditional method of computing pilots’ wages on the basis of mile- 
age flown was abandoned by the industry during the period from 1931 to 1933. 
The dispute was occasioned by the new rates which had been put into effect 
on October 1, 1933, by all the companies involved. These rates are on an 
hourly basis and provide for $4 an hour for day flying under 125 miles hourly 
speed, with 20c hourly increase to become effective at speeds of 126 miles, 
141 miles, 156 miles, 176 miles, 201 miles, respectively. Two dollars an hour 
is added to each rate for night flying. In addition each pilot receives a base 
rate of $1,600 annually, increased by $200 for each year of service, up to a 
maximum of $3,000 a year. This base rate is paid regardless of whether the 
pilot engages in any flying. 

The pilots insisted upon a return to the mileage basis of payment and 
proposed the following scale: four cents a mile for day flying and seven cents 
a mile for night flying over ordinary terrain, with an increase to five cents 
and nine cents a day for day and night flying, respectively, over hazardous 
terrain, plus a base rate of from $1,800 to $3,000 a year. The companies 
contended for the continuation of the October first rates. These rates pro- 
vided for approximately the same compensation for all flights at the low 
rates of speed which had been customary in the past, but resulted in ma- 
terially reduced compensation for flights at the increased speeds which the 
industry has been striving to introduce and attain. 

The October rates are inadequate for additional reasons. The differential 
paid for night flying as against day flying seems insufficient, the speeds at 
which the increased hourly rates would become effective seem impracticable, 
and the differentials for the increased speeds does not sufficiently take into 
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account the increased hazards and the probable increased earnings to be de- 
rived from the speedier equipment. 

The Industry is on the threshold of technological improvement which will 
greatly accelerate the speed of airplane travel and which may result in some 
technological unemployment. The increase of speed will either greatly in- 
crease the mileage covered by the pilots or materially reduce their monthly 
hours of employment. 

If the pilots were to fly in the future the same number of hours as in 
the past and were paid on the same mileage basis, their monthly earnings 
would be greatly increased. Similarly, were the mileage basis to be con- 
tinued and the hours of actual flying reduced, there would be no change in 
monthly earnings notwithstanding the sharp reduction in monthly hours. In 
either event, the pilot would receive the chief benefits accruing from the new 
equipment. The hourly basis of payment, on the other hand, does not ade- 
quately compensate the pilots for the increased mileage with the added 
hazards incident thereto, and results in a sharp decrease of earnings in the 
event that the new equipment reduces the employment opportunities of the 
pilots. It would seem advisable, therefore, to adopt a basis of pay under 
which both the company and the employees would share in the benefits accru- 
ing from the new equipment and bear the burdens that will attend its intro- 
duction in the beginning. Various bases of compensation were accordingly 
studied that promised to attain this ‘objective and a combination of both 
methods of payment was devised. The Board’s report summarizing these 
studies was submitted to the parties for their criticism and suggestions. It 
thus appears that the method of payments recommended by the Board will 
impose no undue burdens upon the companies, that it can be administered 
without any practical difficulties, and that it provides an adequate basis of 
compensation for the pilots. 

As the issues have been fully discussed with the parties and the con- 
siderations impelling the Board in reaching this decision have been outlined 
in an elaborate report, it is unnecessary to describe the issues here involved 
in any detail. In the attached chart,1 the various methods of payment pro- 
posed by the parties and the Board are tabulated. 

It is the decision of the National Labor Board on all the issues sub- 
mitted that: 

1. 85 hours of flying shall constitute the monthly maximum for air pilots. 

2. Experience has not crystallized sufficiently to put a maximum on the 
monthly mileage of air pilots. 

3. The rate of base pay shall be $1,600 a year with an increase of $200 
for each year of service, up to a maximum of $3,000. 

4. Air-line pilots shall be paid the base rate plus an hourly rate of $4, 
$4.20, $4.40, $4.60, $4.80, and $5 for day flying and $6, $6.30, $6,60, $6.90, 
$7.20, and $7.50 for night flying at hourly speeds of under 125 miles, 125 miles, 
140 miles, 155 miles, 175 miles, and 200 or more miles, respectively. In addi- 
tion, at monthly mileages of under 10,000, 10,000 to 11,999 miles, and 12,000 
miles and more, respectively, the pilots shall be paid 2c, 1%4c and Ic a mile 
for all miles per hour flown at an hourly speed of more than 100 miles. 

5. This award shall remain in effect for a period of one year. 

6. The differentials existing on October 1, 1933, for co-pilots and for 
flying over hazardous terrain shall be maintained. In the Matter of The Air 





1. The chart is not here reproduced. 
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Line Pilots’ Wage Dispute, Decisions of the National Labor Board, Part II, 
p. 20, May 10, 1934. (Opinion in full.) 


CONSTITUTIONALITY—STATE LEGISLATION—AIRCRAFT LICENSING—DELEGA- 
TION OF LEGISLATIVE PowerR—[Minn.] Recently two suits were instituted in 
Minnesota contesting the constitutionality of their act to regulate aeronautics, 
The section in dispute in both cases provides that: 


The public safety requiring and the advantages of uniform regulation 
making it desirable in the interest of aeronautical progress that aircraft 
operating within this state should conform with respect to design, construc- 
tion, and airworthiness to the standards prescribed by the United States 
government w ith respect to navigation of civil aircraft subject to its juris- 
diction, it shall be unlawful for any person to operate or navigate, or cause 
or authorize to be operated or navigated, any aircraft within this state unless 
such aircraft has an appropriate effective license, issued by the Department 
of Commerce of the United States, and is registered by the Department of 
Commerce of the United States; provided, however, that this restriction 
shall not apply to military aircraft of the United States or public aircraft 
of any state, territory, or possession thereof, or to aircraft licensed by a 
foreign country with which the United States has a reciprocal agreement 
covering the operations of such licensed aircraft.1 


The suit still pending in Ramsey County was brought by the owner of 
a plane against the members of the Minnesota Aeronautics Commmission 
under the Uniform Declaratory Judgment Act.2 The least flimsy of plain- 
tiff’s contentions are that the act involves an invalid delegation of legislative 
power, an unreasonable exercise of the state’s police power, a denial of the 
equal protection of the law and that it amounts to a taking of property 
without due process of law. 

On November 21, the Hennepin County case was concluded.’ It had 
originated with a criminal information filed by the commissioner in charge 
of enforcement, when one of the defendants, an unlicensed pilot, was found 
transporting a passenger in an unlicensed plane, and the other flew his 
unlicensed plane after warning. A demurrer to the information was de- 
cided in favor of the commission. At the hearing the defendants main- 
tained that there had been an invalid delegation of legislative power by the 
State of Minnesota to the Department of Commerce of the United States. 
They further maintained that, by reason of the fact that the military air- 
craft of the United States, the public aircraft of the states, and the aircraft 
licensed by foreign countries having reciprocal agreements with the United 
States were exempted from the Act, they were being denied the equal pro- 
tection of the law. Both contentions were refuted by the court. 

On the trial of the case before the jury all constitutional issues were 
ruled out. The prosecution established the fact that the planes had been 
flown, stated that they were not licensed and rested. The defendants un- 
successfully argued that there had been no proof of the fact that their 
planes were not licensed. They had apparently overlooked the Minnesota 
law which provides that, in certain license cases, the mere allegation of the 
state of the absence of a license shifts the burden of proof to the defendant. 





1. Minnesota Laws, 1933, C. 38, §2. 

. Nieman v. Minnesota Aeronautics Commission, District Court of Ramsey 
County, Minn., Second Judicial District. 

3. State of Minnesota v. Kelsey, and State of Minnesota v. Walerius. 
District Court of Hennepin County, Minn., Fourth Judicial District. 
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The jury returned a verdict of guilty. Both defendants were sentenced to 
sixty days in the work house but sentence was stayed pending good behavior. 

The holding of the court seems both legally sound and practically de- 
sirable. A delegation of legislative power will be upheld wherever the 
legislature has gone so far as to lay down a policy. Another test often 
applied is whether the subject matter has been acted upon as far as is 
practical. The writer believes that the section in question meets both 
requirements. As for the other constitutional issue raised by the defend- 
ants, it seems too obvious to need discussion. The equal protection clause 
relates to persons and not to states. And the exemptions in favor of the 
planes of foreign countries with whom the United States has reciprocal 
agreements is one of necessity since such agreements become the supreme 
law of the land. And finally, should anyone doubt the expediency of the 
requirements imposed, to convince them’ they need only learn of a recent 
Minnesota disaster to convince them. 

Cecite L, Pitz. 


DIGESTS 


AIRPORTS—CONSTITUTIONALITY OF UNnirorm Arrporr Acr—Pusiic Con- 
VENIENCE AND GENERAL WELFARE—APPROPRIATIONS.—[Georgia] A tax payer 
of Glynn County sought a temporary injunction against the Georgia Commis- 
sion of Roads and Revenues to prevent its using certain refunding certifi- 
cates issued for the building of a “boat garage” or pier, and an airport, 
under the provision of a statute. (Ga. L. 1933, p. 161 as amended Mar. 22, 
1933, p. 158.) The statute authorized an appropriation by means of the sale 
of the certificates to be used to pay off certain bonded indebtedness and to 
use the surplus “for any other proper and legal county purpose.” The 
legislature had authorized the construction of these devices by the adoption 
of the Uniform Airport Act (Ga. L. 1933, p. 1021). The plaintiff tax- 
payer’s chief contention was that the use of this money in the building of 
airports and “boat garages” was contrary to the Georgia Constitution 
(Civil Code, 6562, Art. 7, Sec. 6) which permitted a delegation of power to 
counties and other governmental subdivisions to levy taxes “to build and 
repair public buildings and bridges . . . and for .. . roads, .. .” 
The defendant Commission admitted all the facts but denied the legal con- 
clusions of the plaintiff and the trial court refused the temporary injunction. 
Plaintiff excepted to the judgment and appealed on the ground that it was 
contrary to the law. 

Held: the decisions affirmed, Atkinson, J., delivering the opinion in 
which all the judges concurred. The court found that the building of a 
boat garage, or basin for the mooring of vessels, fell well within the 
authority as stated in McGinnis v. McKinnon, 165 Ga. 713, 141 S. E. 910 
(1928), where it was held that a pier built at the end of a public road 
“as a part of such road” where “the primary purpose is for the promo- 
tion of public convenience . . . and general welfare’ was within the 
constitution. This was also reiterated in McClatchey v. City of Atlanta, 
149 Ga. 648, 101 S. E. 682 (1920). Thus by the first case, any means to 
facilitate travel and transportation was a proper county purpose for con- 
venience and general welfare of the public. It was conceded that a pier 
which connected sea travel with airways facilitated transportation and there- 
fore the building of it was constitutional. 

An airport, the court held, was also for facility of travel by land and air, 
It assumed that “public travel now includes air.” Coupling this with lan- 





4. The accident occurred July 1, 1934, Bowerville, Minnesota. Two pas- 
sengers were taken up in an unlicensed plane by an unlicensed pilot, and both 
passengers were killed. 
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guage from a New York case, Hesse v. Rath, 249 N. Y. 435, 144 N. E. 342 
(1928), where the court said that aviation today was an established method 
of transportation, it was easy for the court to come to the conclusion that 
there was such a thing as an “air road” within the meaning of roads in the 
constitution. Therefore, since an airway was like a public highway, an air- 
port was like a pier at the end of a road and to use public money in building 
it was within the delegated power of the constitution as stated in McGinnis 
v. McKinnon, supra. 

It must be noticed, by the way, that the taxpayer’s complaint was 
against the using of county tax money for this purpose. The court found 
that the money here used was raised by means of a state gasoline tax, but 
it assumed, arguendo, that even if it were county tax money, it could be 
validly used as it was in the principal case. Swoger v. Glynn County et al. 
(Supreme Court of Georgia decided Nov. 17, 1934, No. 10394). 

RayMonp NajarIAN. 





BOOK REVIEWS 


Department Editor FRANK E, QuINDRY 


1934 UNITED STATES AVIATION REPORTS. Edited by Arnold W. 
Knauth, Henry G. Hotchkiss, and Emory H. Niles. Baltimore: J. H. 
Furst Co., 1934. Pp. lii, 446. 


This year’s volume contains a wealth of source material concerning air- 
ports and airport accidents, carrier liability, life and fire insurance, liens, 
airspace rights, employer’s liability, negligence of pilots, sales agency, and 
schools. The Court of Appeal’s decision in Transcontinental & Western 
Air, Inc. v, Farley is reported. Life insurance cases predominate in numbers. 
Eight cases are mentioned in a supplementary note. 

The recent American Bar Association report is included, as are also 
the American Law Institute Torts Restatement sections concerning airspace 
rights. The restatement set forth is a tentative draft. It is in slightly dif- 
ferent form from that recently published in the permanent Restatement of 
the Law of Torts. 

Recent federal statutes, administrative orders and regulations concern- 
ing aeronautics are included. The Air Commerce Act of 1926 is set forth 
fully with all amendments to date. There are relatively few state statutes 
reported this year (only 11). 

International agreements reported include the Warsaw Convention, the 
International Sanitary Convention for Air Navigation 1932, and Arrange- 
ments between the United States and Denmark, and Norway. 

This reviewer is still of the opinion that this very valuable series of 
reports would be greatly improved by including a cumulative index-digest. 
There are now seven volumes. For practical purposes they are increasingly 
cumbersome to handle with the necessity of having to examine the separate 
digests in each book. The utility value and popularity of the set would also 
be materially increased by supplying annotations to some of the reported 
cases. 

Frank E. Qurinopry. 


INSTRUMENT FLYING. By Howard C. Stark. New York: Privately 
printed and distributed by James Stark, Pawling, N. Y., 1934. Pp. vi, 
Vi 


In his preface, the author sets forth his background for treating this 
highly advanced form of air navigation. His experience, varied as it is 
among private, commercial and airline activities, culminating as blind and 
instrument flying instructor for some of the country’s largest airlines, makes 
him an acknowledged authority on this subject. 

Early in his text, the author quotes from an article by P. R. Bassett, 
Chief Engineer of the Sperry Gyroscope Company, Inc. The subject dis- 
cussed is the attitude of a body totally free in space, and a clear and well 
written explanation concerning the revolution about and the movement along 
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the three major axes, is offered. This explanation is used to distinguish 
between the functions of the two classes of instruments—those showing rate 
and those showing amount. 

Much emphasis is placed upon the standardization of arrangement and 
the location of the flight instruments in the airplane. The advantages of 
cross reference in actual use are brought out. 

One chapter is devoted to the development of blind landing and the 
possible use of ground lights in conjunction with the beam. Another chap- 
ter is devoted to descriptions of the necessary flight instruments and their 
functions. 

The proper coordination of the controls in instrument flying is explained 
by the author’s “1-2-3” order and a large portion of his book is devoted to 
this subject. Actual problems are assumed and explained. 

Full description of the radio beam and how it is formed—the range “A” 
and “N” sectors and other characteristics, such as the cone of silence, the 
twilight zone, and the intensity of signals, all of which are encountered when 
flying with radio—are given in a clearly understandable manner. The “Stark 
Method” of locating and identifying the beam is explained and compared to 
“The 90 Degree Method” and “The Parallel Method.” 

This book is printed in a convenient pocket size, 514” x 83%”, and is in- 
tended primarily as a text book for experienced pilots who want to learn 
some fundamentals concerning blind and instrument flying. No attempt is 
made to teach the layman or beginner how to fly and a certain basic knowl- 
edge of blind flying is assumed. It is cloth bound, well set up on glossy 
paper and profusely illustrated with photographs and diagrams pertinent to 
the text. 

Taken as a whole, the book fills a definite place in the needs of any 


pilot who has occasion to do a great amount of cross-country flying and 
who has available an airplane properly equipped for instrument flying. It 
will also be useful to any lawyer who wishes to know something of the 
practical problems associated with everyday aviation. 


Etwoop B. Cote. 
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